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For. over, fifty: years, we have ‘been closing real estate 
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experience. to solve the Various difficulties that Of cgiaie arise 
in connection with real estate, | 
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~~ This. company .is vitally interested, as it 
has heen*through the 50 yéars of its exis- 
b> tence; in the development of the industries 
_» “of this ‘section. For these. we maintain .a 
ges ‘complete banking service ..,.. and we have 
P ~ '@ genuine desiré to. assist in their prog- 
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Years of experience, extensive facilities, 
strict adherence to sound principles, qual- 
ify the Trust Department of Mercantile- 
Commerce to offer complete and responsi- 
ble service in every fiduciary capacity. 
Correspondence is invited from those desir- 
ing fully qualified corporate or individual 
trust service in this territory. 
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banking connection in Philadelphia 


If you contemplate establishing a 
the Girard Trust Company invites 
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“The outstanding impression one 
takes from (Treasury) Regulations 
80, is the evidence of an administra- 
tive intention to adhere rigidly to 
what has generally been regarded as 
the most stringent statute applicable 
to death duties that the Congress has 
ever seen fit to enact. The regulations 
indicate no administrative intention 
to lessen the effect of those aspects 
of the re-distribution of wealth con- 
cept which are given effect in the 
statute. Indeed where there have been 
possible departures from the statute 
such interpretations usually do not 
appear to be designed to relieve the 
taxpayer and to that extent we may 
expect a fairly generous amount of 
litigation.” 


From article by George Maurice Morris, Member 
of District of Columbia Bar, discussing the more 
important changes in administrative construction 
occasioned by the new Federal Estate Tax Regu- 
lations. Pages 585-589. 


“If real estate (coming to an ex- 
ecutor) is mortgaged, do not allow 
the appraiser to appraise the equity” 
* * * especially if the decedent is on 
the note. 

“No trust with real estate or mort- 
gages in it should be taken over with- 
out the approval of the Real Estate 
Committee. * * * 

(When the creator of a living trust 
insists on putting in real estate in the 
names of nominees,) “it is essential 
that the trust should definitely state 
that the property is to be held in the 
name of a nominee without any lia- 
bility on the part of the trustee and 
that the trustee is under no liability 
for so holding the property.” 

“When an existing mortgage is 
taken over into a trust it should be 
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considered as an entirely new mort- 
gage, * * * 

“It is sometimes wiser to let mort- 
gages run overdue, particularly if you 
can’t get any promise from the owner 
to make payments and the mortgage 
has a small margin. * * * 

“In bidding at a foreclosure sale, 
one can bid what is a fair market 
price for the property and if he can 
show to the satisfaction of the tax 
authorities that such is a fair price 
and that the maker of the note is not 
good, he can prove a tax loss.” 


Excerpts from address by Russell G. Fessenden, 
President, The Boston Five Cents Savings Bank, 
before the New England Conference on Trust 
Problems, reported on pages 620-626. 


“Trust man, what next? Tell us 
how we may make competent, eco- 
nomical, and profitable (to ourselves 
as well as to our trust customers) 
trust service available and accessible 
to the average American of small es- 
tate living anywhere and to the aver- 
age American of small or large estate 
living outside a center of population. 
This is the question to which the spe- 
cial Committee on the Extension of 
Trust Services is attempting to find 
the correct answer.” 


From article by Gilbert T. Stephenson, Chair- 
man, Special Committee on Extension of Trust 
Services of the Trust Division, American Bank- 
ers Association, and Vice President, Equitable 
Trust Company, Wilmington, Del. Pages 581-584. 


“We are within our rights, without 
specific authorization, to procure lia- 
bility insurance on trust estates at 
the expense of the trustor * * *. 
These observations apply primarily 
to those trust estates wherein the 
trustee is made entirely responsible 
for the administration of the prop- 
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erty. * * * There may be certain cases 
where it would be prudent practice 
for the fiduciary to require that a 
hold-harmless agreement be incorpo- 
rated in the contract, particularly if 
the owner of the property is not will- 
ing to pay for proper liability insur- 
ance. * * * 

“T believe that if you will discuss 
this subject (liability for damages re- 
sulting from defective conditions or 
improper acts of the fiduciary’s em- 
ployees) with attorneys experienced 
in liability insurance, you will be 
alarmed at the seriousness of the 
situation and will realize how futile in 
many cases are our present methods 
of protecting ourselves.” 


From discussion by Douglas Lux, Vice Presi- 
dent, Crocker First National Bank of San 
Francisco, reported on pages 640-645. 


“Trustees should be very hesitant 
to make capital expenditures in order 
to convert an unproductive piece of 
real property into a productive asset 


* of the trust estate. * * * Where a life 


tenant is particularly persistent in re- 
questing the trustee to convert an 
unproductive asset into a productive 
asset, the only recourse is for the 
trustee to petition the court for in- 
structions. * * * 

“ * * * corporate trustees should 
concern themselves with a little more 
than the question of what is going to 
be their liability for their actions and 
consider the possible liability for their 
omissions * * *” 


From summary by Frederick R. Behrends, Vice 
President and Trust Officer, California Trust 
Company, Los Angeles, of open forum discus- 
sions reported on pages 637-650. 


“There can be no doubt of the exist- 
ence of the right spirit between the 
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two organizations (American Bar As- 
sociation and the Trust Division, 
American Bankers Association), and 
that should solve the problems that 
will arise from time to time in the 
future. 

“T venture to suggest one such 
problem will have to do with advertis- 
ing by fiduciaries. There has been a 
tendency in recent advertisements to 
state what the law is in its relation to 
estates and trusts. The danger of such 
advertisements lies first in the possi- 
bility of error or of incompleteness in 
the statement of the law contained in 
the advertisement, and, secondly, in 
the danger of misapplication of the 
law by the lay reader of the advertise- 
ment. * * * The voluntary limiting of 
advertising by corporate fiduciaries 
may be worth consideration by your 
Association. I would strongly depre- 
cate legislation on this subject as 
likely to be unfair, inadequate * * *.” 


From discussion by John G. Jackson, for many 
years Chairman of American Bar Association’s 
“Committee on Unauthorized Practice of the 
Law,” reported on pages 626-629. 


“The present liability split on the 
balance sheet of trust departments un- 
der Court and Private Trust classifica- 
tions has been criticized as obsolete. 
In one state at least such a split is 
mandatory under the law, but it has 
been suggested that a more intelligent 
arrangement would classify assets by 
type of account on the liability side. 

“The logic of this suggestion is the 
fundamental difference between types 
of trust accounts. A preponderance of 
Administratorships and Executor- 
ships might result in a much larger 
amount of uninvested cash than aver- 
age and result in criticism if few of 
these accounts were checked in a spot 





check by the examiner. It is also 
thought that the information as to 
volume of assets in each type of trust 
account would be an aid to the banks 
in determining their trust policies.” 


From discussion by E. P. Neilan, Trust Examin- 
er, Federal Reserve Bank of Dallas, reported on 
pages 671-672. 


“* * * an executor or administrator 
might be held personally liable for 
taxes owing by the deceased person 
for whom he acts, even though the ex- 
istence of such tax liability has not 
been determined at the time of wind- 
ing up the affairs of such estate. * * * 

“With respect to estate taxes, the 
law plainly describes a method by 
which executors or administrators 
may release themselves from personal 
liability. * * * 

“However, this relates only to Fed- 
eral estate taxes and with respect to 
income taxes there is no similar pro- 
vision. * * * 

“While there is no thought in the 
author’s mind that relief should be 
afforded those who file false or fraudu- 
lent returns, or who fail to file a return 
when one is due, it is manifestly un- 
fair that such a tax liability should be 
personally collectible from the execu- 
tor or administrator of such a person’s 
estate, when the existence of such a 
liability cannot be determined by dili- 
gent search on the part of such execu- 
tor or administrator. * * * 

“This situation should be immedi- 
ately brought to the attention of your 
Senator and Representative, so that 
appropriate legislation can be had be- 
fore you have to pay John Doe’s de- 
ficiency in his income tax.” 


From discussion of personal liability of fiduciaries 
for Federal income and estate taxes, by O. 
Eugene Davis, Trust Officer, The First National 
Bank, Beaumont, Texas, reported on pages 629- 
632. 
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“Every time we sell a present bene- 
ficiary on the effectiveness of our 
present management, we have put on 
the street a salesman whose services 
are more valuable than the highest 
salaried representative, and whose 
disapproval can undo more in one 
minute than the high-priced salesman 
can accomplish in one month. 

“We can overcome the prejudice of 
the depression not by showing how 
unjust was the criticism of our rec- 
ord, but by so living before our pres- 
ent beneficiaries that they are content 
with our services.” 


From address, pages 652-653, by John H. 
Boushall, Trust Officer, The First National Bank 
of Tampa, Tampa, Florida. 


““* * * laws should be passed mak- 
ing municipalities offering securities 
for sale subject to regulations similar 
to the present Securities Act, in that 
they should be required to have their 
accounts kept in accordance with cor- 
rect principles of municipal account- 
ing, and audited at least annually by 
independent public accountants and 
to have the certified reports of such 
audits published. * * * 

“The foundation is being laid for 
better budgetary and accounting con- 
trol of municipal finances. This should 
naturally result in further improve- 
ment in the financial condition of 
municipalities. If municipal account- 
ants and auditors fulfill their respon- 
sibilities * * * those who hold 
municipal securities or who consider 
buying them will have available the 
best possible information to guide 


them.” 
From article by Lloyd Morey, Chairman, Special 


Committee on Governmental Accounting, Ameri- 
can Institute of Accountants, pages 603-606. 
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“The present disposition of life in- 
surance companies toward short-term 
investments” is a temporary result of 
present conditions under which “the 
supply of first class long-term securi- 
ties at interest rates that are ade- 
quate in the light of contractual re- 
quirements has not been equal to the 
demand of life insurance companies. 

“Compared with the total assets of 
life insurance companies, their total 
stock holdings seem comparatively in- 
significant, representing only 2.6 per 
cent., and their common stocks, prac- 
tically negligible, being only one-half 
of 1 per cent.” 

From discussion of changes in composite invest- 


ment portfolio of legal reserve companies, re- 
ported on pages 685-691. 


“In view of the objectionable fea- 
tures (of the new inheritance tax im- 
posed by New York City), it is 
doubtful whether (it) will be the 
forerunner of other municipal inheri- 
tance taxes. * * * The tax imposed by 
the City, addcd to the burden which 
the State already exacts, will in many 
cases probably be the straw that 
breaks the camel’s back, inducing 
well-to-do individuals, who would not 
otherwise have done so, to move their 
domicile not only out of the City, but 
out of the State as well, thus losing 
to the City and State both inheritance 


and income taxes.” 
From article by Harry J. Rudick and Bernhard 
Knollenberg of the New York Bar, discussing 
legal, practical and social aspects of the new 
law. Pages 673-678. 


“It is not at all difficult (for cor- 
porate fiduciaries) to secure group 
contacts, even in a large city, and it is 


considerably easier in smaller cities.” 


Statement by P. P. Pullen, Director gf Pub- 
licity, Chicago Title and Trust Company, pre- 
facing suggestions based on experience of his in- 
stitution. See pages 633-635. 
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“The accountancy profession is pre- 
paring to meet the attempts that will 
be made to amend the various laws 
which affect its practice. * * * 

“It would be profitable for those 
concerned, who naturally include 
bankers and business men generally, 
to examine the probable effect of such 
legislation on their own interests.” 


From article by Will-A. Clader, Chairman of the 
Committee on State Legislation, American In- 
stitute of Accountants, pages 681-683. 


Next Month 


Among the special articles now be- 
ing prepared for the January issue is 
one designed to acquaint estate own- 
ers with some of the problems faced 
by executors. It will be based on a 
study of estates of decedents who 
died after the effective date of the 
1932 Federal Estate Tax rates. 

The author advises us as follows: 

‘Specific estates, without mention- 
ing names, will be analyzed to illus- 
trate the serious inroads which the 
present Federal Estate Tax rates 
make and the inability of executors 
to liquidate assets to raise the neces- 
sary cash to pay the settlement costs 
and taxes. 

“Advisable methods for reducing 
the costs of transferring estates will 
be suggested, in the light of the re- 
sults which the study shows. 

“The necessity for revision of wills 
in view of the experience of present 
estates will be analyzed and stressed. 

“The actual economy in trust com- 
pany executorship will be determined 
on a percentage basis and explained. 

“The article will conclude with an 
analysis of the increasing number of 
estates settled by corporate execu- 
tors.” 





Trust Man, What Next? 


By GILBERT T. STEPHENSON 


Chairman, Special Committee on Extension of Trust Services of the Trust Division, American Bankers 
Association, and Vice President, Equitable Trust Company, Wilmington, Del. 


the American trust man and de- 

manding immediate attention is, 
How shall I make competent trust service 
more generally available and accessible 
to the American people? 

Taking cognizance of the existence of 
this challenging task, the Executive Com- 
mittee of the Trust Division of the 
American Bankers Association at its re- 
cent meeting in Washington appointed a 
special Committee on the Extension of 
Trust Services to make a thorough study 
of and to report upon the most practical 
and economical ways of making compe- 
tent and profitable trust service access- 
ible and available to as many as possible 
of the American people, having in mind 
particularly people with comparatively 
small estates and people living outside 
the centers of population. Without pre- 
suming in any way to trespass upon the 
function of that committee and without 
attempting to forecast what its report 
may be, I should like to call attention to 
some facts, mostly of a historical nature, 
leading up to the situation which brought 
the committee into being. 

Trust business in the United States 
has been in process of development just 
about one hundred years (the amount of 
trust business, in the modern sense, done 
between 1822 and 1834 was negligible). 
It seems that from the beginning about 
once each generation trust men have had 
to take a major step and, so far, it has 
always been a step forward and not a 
step backward. It may be possible to us 
now to view in better perspective the next 
step if we can view it in the light of the 
other steps that we have already taken, 
using these former steps as a sort of 
background. 


. sk challenging task that is facing 


With What Other Business Shall Trust 
Business Associate? 


The first question that trust men had 
to answer was, With what other business 
shall trust business associate? That was 
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the question that was uppermost in the 
minds of trust men in the 1830's. 

From the beginning it seemed to be 
taken for granted that trust business 
would be associated with some other busi- 
ness, that it would not be an indepen- 
dent business. For fully a generation af- 
ter the first American trust institution 
was established in 1822, trust business 
was hesitating in selecting or in being 
selected by its permanent associate. Wit- 
ness the many different kinds of corpo- 
rations that took on trust powers between 
1818 and, say, 1860—the Massachusetts 
Hospital Life Insurance Company, the 
Farmers’ Fire Insurance and Loan Com- 
pany, The Pennsylvania Company for In- 
surances on Lives and Granting Annui- 
ties, the Girard Life Insurance, Annuity 
and Trust Company, the Morris Canal 
and Banking Company. During this pe- 
riod trust business kept company (first 
with one and then with another) with life 
insurance business, with fire insurance 
business, with loan business, with an- 
nuity business, with canal business, and 
finally, with banking business. Between 
1818 and 1860, most of the trust com- 
panies were also life or fire insurance 
companies. However, in 1838 and 1839 
four banking and trust companies were 
organized in New York City and six 
more in New York State. 

By 1860 trust business seems to have 
found in banking its main, permanent 
associate. Though other kinds of com- 
panies have from time to time exercised 
trust powers in the United States, banks 
have been the recognized, and, in most 
cases, the only corporations actively en- 
gaged in trust business. 


Shall Trust Services Be Restricted to 
Individuals? 


The second question that the American 
trust man had to answer was whether the 
trust institution would restrict its serv- 
ices to individuals or would extend them 
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to corporations and to institutions. This 
question began to demand an answer 
about 1860. 

By 1860 some bank or trust company 
somewhere had rendered practically every 
kind of personal trust service that is 
now known to trust men; but prior to 
1860 there had been little or no occasion 
or demand for corporate or institutional 
trust service. During the 1860’s corpora- 
tions began to turn to banks and trust 
companies for corporate trust and agency 
services—such as trusteeships to secure 
corporate bond or note issues, transfer 
agencies and registrarships. 

By 1890 practically every corporate and 
institutional and agency service now 
known to trust men had been undertaken 
by one or more trust institutions. 


Shall Trust Business Be a Generally 
Recognized Business of Banks? 


About 1890 trust men reached their 
third question. This time it was the joint 
question of banks and trust men. They 
had to decide to what extent trust busi- 
ness would become the generally recog- 
nized business of banks, to what extent 
banks would be trust institutions and to 
what extent trust institutions would be 
banks. 

During the 1880’s trust companies began 
actively to go into the banking business 
to the point of disturbing the equanimity 
of banks. In 1890 trust institutions, 
which were then less than one hundred 
in number, were organized on a national 
basis, not as a separate association, mind 
you, but as a section of the American 
Bankers Association. During the twenty- 
years’ period between 1900 and 1920 na- 
tional banks entered the trust field and, 
after much litigation that repeatedly 
reached the Supreme Court of the United 
States, national banks acquired trust 
powers co-extensive with those of state- 
chartered banks and trust companies. 

By 1920 every national bank in the 
country had acquired potential trust pow- 
ers, even though it did not exercise them, 
and trust service had become the gen- 
erally recognized, though not yet uni- 
versally exercised, function of state and 
national banks as well as of trust com- 
panies. 
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Shall Trust Service Be Made Accessible and 
Available to the Average Man? 


The fourth question—the one that re- 
mains unanswered—arose about 1920. It 
is whether trust institutions will under- 
take to reach the general public or will 
be content to reach only the chosen few, 
whether they will be inclusive or exclu- 


give, democratic or plutocratic. 


Between 1920 and 1930 three things 
contributed tremendously towards mak- 
ing its business wide-spread, popular, and 
democratic. They were (1) advertising, 
national and local; (2) personal solicita- 
tion of trust business; and (3) the co- 
operative attitude of life insurance men. 
Between 1920 and 1926 approximately six 
hundred trust institutions participated 
in the national publicity campaign spon- 
sored by the Trust Division of the Ameri- 
can Bankers Association. In addition to 
this, local trust institutions everywhere 
made generous appropriations for adver- 
tising purposes. Between 1920 and 1930 
most of the larger trust institutions had 
one or more—some of them a dozen or 
more—trust advisers or trust represen- 
tatives or public relations men, who, 
whatever their title, were salesmen of 
trust services. 


Taking the country as a whole, one can 
hardly over-estimate the contribution 
that life insurance men made between 
1920 and 1930 to the popularity and gen- 
eral use of trust services. Recall the joint 
meetings of life insurance men and trust 
men; the customer-contacts that life in- 
surance men made for trust men and vice 
versa; the good-will that life insurance 
men, who were regarded by their cus- 
tomers as disinterested persons so far as 
trust business was concerned, created for 
trust companies; the statements of 29 
presidents of banks in behalf of life in- 
surance published in 1930 and the 
statements of 27 presidents of life in- 
surance companies in behalf of life in- 
surance trusts published in 1931. What- 
ever the attitude of life insurance men 
for the moment may be, trust men should 
not forget nor cease to be grateful for 
what life insurance men did between 1920 
and 1930 to direct the attention of the 
average man to the trust institution as 
































































an institution with services adapted to 
his requirements as well as to the require- 
ments of the man of large estate. 

The depression naturally brought about 
a drastic reduction, if not actual cessa- 
tion, of activities along all three of the 
lines that were converging on the gen- 
eral popularization of trust business. Af- 
ter 1926 the Trust Division of the Ameri- 
can Bankers Association did not renew 
its national publicity campaign, though 
it was considering a renewal of the cam- 
paign when the crash came. Local trust 
institutions greatly reduced and in a 
great many cases entirely eliminated 
their advertising appropriations. They re- 
duced or did away with their sales force. 
For the year ending June 30, 1933, only 
39 out of 1478 national banks with active 
trust departments had whole-time trust 
salesmen. During the same year the aver- 
age amount spent for trust advertising 
by national banks was $617, ranging 
from an average of $10 in banks with 
$25,000 capital to an average of $1,842 
in banks with over $500,000 capital. Life 
insurance men had less opportunity and, 
with the revival of interest in annuities, 
in some cases less disposition to encour- 
age the creation of life insurance trusts, 
which trusts had so often been the fore- 
runners of executorships, living trustee- 
ships, and managing agencies for securi- 
ties. 

The depression and the numerous 


‘catastrophies following in its wake, cul- 


minating in the closings and reorganiza- 
tions of banks and trust institutions dur- 
ing 1932 and 1933, gave trust business a 
set-back in general popularity that places 
it where it was, or perhaps not so well 
off as it was, in 1920. So, trust business, 
starting again almost where it was in 
1920, must decide whether it will renew 
its efforts to reach and offer competent, 
experienced trust service to the average 
man of small estate and to the man living 
outside a center of population or whether 
it will be content to restrict its services 
to the man of large estate and to the man 
living in one of the centers of popula- 
tion. 

Today trust business has two ways, 
either of which it may pursue. If trust 
business pursues one of the possible ways, 
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which is the private road to exclusive- 
ness, it will have an increasingly limited 
field of service but possibly, for a short 
while at least, a more profitable field for 
a few favorably situated trust institu- 
tions. Going this way, trust institutions 
will settle only or mainly the abnormal 
estates, the estates as to which there are 
no individuals competent or disposed to 
serve as executor, or estates as to which 
litigation is anticipated and individuals 
are unwilling to assume the responsibili- 
ties involved. Furthermore, trust insti- 
tutions will administer only or mainly the 
abnormal trusts, the trusts of orphans or 
incompetents, the trusts as to which there 
are no available or competent individuals 
to serve as trustees, the trusts created 
primarily for purposes other than fiduci- 
ary service. li trust institutions go this 
private, exclusive way, they may in 
course of time find themselves in the very 
unenviable position of being a second 
choice, of being the fiduciaries whom peo- 
ple employ, not because they want to, but 
because they feel that they must. 

If, on the other hand, trust business 
goes the other way, that of the broad 
highway that the average man travels, 
it will establish itself during the next 
few years as one of the essential busi- 
nesses of our country. Along this way, 
it will become the normal, usual, ac- 
cepted, expected thing to have one’s es- 
tate settled by a trust institution. Trusts 
will be created, not for orphans or in- 
competents or abnormal persons only, but 
by and for normal persons, adults as well 
as minors. Business men generally will 
use living trusts for creating and build- 
ing up their own independent estates. 
Professional men generally will find re- 
lief from business cares and worries in 
living trusts and agencies. Young men 
and women will use living trusts and 
agencies for creating their estates and 
thereby become lifelong trust customers. 
The trust institution will become the rec- 
ognized associate of the commercial bank 
and the savings bank in serving the aver- 
age man. 


Which Way Shall Trust Business Go? 


Can there be a moment’s doubt as to 
which of these two roads trust business 
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should take? Trust business should 
promptly and unhesitatingly take the 
broad highway that the average man 
travels. It should strive earnestly by ad- 
vertisement, by solicitation, by coopera- 
tion with life insurance men, and by 
every other appropriate method to create 
a popular demand for trust service. It 
should strive unceasingly to render such 
good trust service that the average man 
will come to regard it as a necessity for 
himself and his family and his depen- 
dents. Of this one thing trust men may 
be assured: Trust business will never be 
regarded as an essential enterprise in 
our economic and social system until it 
renders essential services to the average 
man. Its position in our national economy 
is not assured so long as it is regarded 
as a convenience, but not a necessity, to 
the average man. 

Trust man, what next? Tell us how 
we may make competent, economical, and 
profitable (to ourselves as well as to our 
trust customers) trust service available 
and accessible to the average American 
of small estate living anywhere and to the 
average American of small or large es- 
tate living outside a center of popula- 
tion. This is the question to which the 
special Committee on the Extension of 
Trust Services is attempting to find the 
correct answer. 


Active Cooperation In Banking 
Law Studies Needed 


“It is not enough that we bankers 
merely acquiesce in changes in banking 
imposed by law,” said R. 8. Hecht, Pres- 
ident of the American Bankers Associa- 
tion, speaking at the Bankers Forum 
dinner held December 12 by the New 
York Chapter of the American Institute 
of Banking. 

Mr. Hecht advocated further changes 
in the Federal Reserve Act to “enable 
the System to function more effectively 
in the national interest.” 

He also urged early enactment of a 
new Federal Deposit Insurance law em- 
bodying such features of the present 
temporary plan as would limit the 
amount insured for any one deposit 
account to $5,000, and definitely fix the 
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maximum assessment to which banks 
would be liable in any year within an 
amount or ratio that would not imperil 
reasonable earnings. 

The Association’s Committee on Bank- 
ing Studies, he said, “is composed of 
men whose character, experience and at- 
tainments should satisfy the most critical 
and whose courage is great enough to 
disregard precedent and strike out boldly 
for new and better laws if the exhaustive 
studies they are making convince them 
that such new laws are based upon the 
broadest possible justice and in the in- 
terest of all the people.” 

That Mr. Hecht regards general coop- 
eration with this committee as essential 
may be inferred from another statement 
made in the same address to the effect 
that the only way in which uncertainties 
as to the future of business can ever be 
removed “is for all of us to take an 
active part in helping to solve the great 
questions which affect business recovery.” 


| Mid Winter Trust 


Conference 


HE sixteenth annual mid- 

| winter trust conference of 
the Trust Division, Ameri- 

can Bankers Association, will be 
held February 12, 13, and 14, 1935, 
at the Hotel Waldorf-Astoria, New 
York City, it is announced by Leon 
M. Little, President of the division, 
and Vice President, New England 
Trust Company, Boston, Massachu- 
setts. The annual banquet which 
brings the conference to a close will 
be held the evening of February 14. 
This annual three day meeting, 
which brings together representa- 
tives of the leading trust com- 
panies and banks in all parts of the 
country, is expected to be of un- 
usual importance this year, accord- 
ing to Mr. Little. He pointed out 
that problems have arisen under 
present-day conditions that have an 
important bearing upon the opera- 
tion policies of trust companies 
and banks with trust departments. 























The New Federal Estate Tax Regulations 


A Discussion of the More Important Changes 


in Administrative Construction Occasioned 


by Treasury Regulations 80 


By GEORGE MAURICE MORRIS 


Member of District of Columbia Bar 


HE United States Treasury De- 
PP eariment on November 27, 1934, 
released Regulations 80. These are 
the first complete regulations on the Fed- 
eral estate tax since the 1929 edition of 
Regulations 70 was approved on March 
23, 1929. Normally new regulations 
would have followed the enactment of 
the Revenue Act of 1932, but the change 
in administrations was apparently re- 
sponsible for delay. During the long in- 
terim a great deal of estate tax history 
has been made in the form of judicial 
and legislative pronouncements. These 
and recent Treasury views with a New 
Deal flavor have finally been molded into 
Regulations 80 to produce an adminis- 
trative guide of marked importance. 
Since the present statute! imposing the 
tax is similar in the broadest outline to 
earlier laws, it is but natural that Regu- 
lations 80 should, in the main, resemble 
prior regulations. Because of this gen- 
eral similarity, Regulations 80 have their 
chief importance in those numerous in- 
stances where they depart from the older 
rules. 


Gross Estate 


The most difficult, frequent, and im- 
portant problems in the computation of 
the Federal estate tax involve the deter- 
mination of the items to be included in 
the gross estate and their valuation. It is 
in this step of tax determination that 
the new regulations are especially sig- 
nificant. 


1The Revenue Act of 1926 as amended and supple- 
mented by the Revenue Act of 1928, the Joint Reso- 
lution (Public, No. 131, Seventy-first Congress) of 


March 38, 1931, the Revenue Act of 1932, and the 


Revenue Act of 1934. 
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At the outset one notices the new atti- 
tude in the subjection to tax of person- 
alty located oytside the borders of the 
United States in the case of nonresident 
citizen decedents.? The regulations? take 
care, however, not to impose such a tax 
upon decedents dying before the enact- 
ment of the statute which gave it birth.* 

The new viewpoint toward the tax- 
payer is most nakedly exposed, however, 
in the provisions on the valuation of 
securities. The earlier regulations, though 
providing in general for the valuation of 
listed securities at the mean selling price 
on the date of death, recognized that this 
might not always reflect the value. Ac- 
cordingly it was provided that, where 
there was no active market for a par- 
ticular security or where sales thereof 
were greatly disproportionate to the hold- 
ings of the decedent, the amount real- 
ized upon a bona fide sale made within 
a reasonable time after death would be 
accepted as the value. Though the prior 
regulations did not specifically so pro- 
vide, it was not unusual until recently 
for the Bureau of Internal Revenue to 
consider, in valuing a large holding of a 
particular security, the probable effect of 
offering the holding for sale all at once 
particularly in a_ relatively inactive 
market. This has been familiarly known 
as the allowance for “blockage,” that is, 
large blocks of securities. The new regu- 
lations provide, however, that the value 
of a block of securities is not to be de- 
termined by an estimate of what the 
whole block would yield if placed upon 






2 Art. 11, Reg. 80. 


3 Sec. 403, Revenue Act of 1934, amending Sec. 
304 (a), Revenue Act of 1926, as amended. 
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the market at one time, but rather by 
ascertaining the value of each particular 
unit, and that the size of the holding is 
not relevant to the valuation of a unit.‘ 
There must be serious doubt of the cor- 
rectness of a rule, such as this, which 
weighs the evidence before it is offered. 
Litigation is in prospect. There are a 
number of other changes on the valua- 
tion of securities for which the regula- 
tions must be consulted in detail.® 


. Transfers in Contemplation of Death 


Coming to transfers in contemplation 
of death, one notes an abandonment® of 
the earlier rule, first held unconstitu- 
tional by the United States Supreme 
Court,’ and then removed by statute,® 
that transfers within two years of death 
were conclusively presumed to be made 
in contemplation of death. The presump- 
tion of a “transfer in contemplation of 
death” under such circumstances may 
now be rebutted by proof.® 

The phrase “transfer in contempla- 
tion of death” had a long and painful 


evolution until the Supreme Court spoke 


the final word.® The influence of its 
decision® may be discovered in the rule, 
new to the regulations, that a “transfer 
in contemplation of death” is a transfer 
where the thought of death is the sole, 
or most important, motivating cause of 
the transfer.’° 


One cannot read the regulations for 
long without seeing the words “consider- 
ation in money or money’s worth.” It 
appears over and over again with refer- 
ence both to gross estate inclusions and 
deductions therefrom. Apparently to pre- 
vent an attempt, by indirection, to avoid 
the statutory requirement: that the 
decedent spouse’s dower, curtesy or other 


* Art. 13, Reg. 80. 

5 Art. 13 (3), Reg. 80. 

® Art. 16, Reg. 80. 

7 Heiner v. Donnan, 285 U. S. 312. 


® Sec. 803, Revenue Act of 1932, amending Sec. 
302 (c) of Revenue Act of 1926. 


® United States v. Wells, 283 U. S. 102. 
2 Art. 16, Reg. 80. 
11 Sec. 302 (b), Revenue Act of 1926. 


#2 Sec. 804, Revenue Act of 1932, amending Sec. 
303 (d), Revenue Act of 1926. 
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similar right, should be included in the 
gross estate, the statute was amended,!? 
and now the regulations,!* to provide 
that relinquishment or promised relin- 
quishment of such’a right is not to any 
extent a “consideration in money or 
money’s worth.” 

For many years the Treasury Depart- 
ment apparently enjoyed the belief that 
any sort of transfer where the decedent 
reserved the benefits of property during 
life was a transfer to take effect in pos- 
session or enjoyment at or after death, 
and, therefore, taxable. But the Supreme 
Court again spoke in its decisive way,‘ 
and the Department’s attitude was shown 
to be wrong. As a consequence the 
statute and the regulations have been 
once more amended,'* and the barn door 
has been securely locked against future 
depredations, at least. 

The regulations now accordingly pro- 
vide that transferred property shall be 
taxed as part of the estate of a decedent: 
(1) where title was not to pass from 
decedent to beneficiary unless the latter 
survived the former, or title, having 
passed, was to be divested and the prop- 
erty returned to decedent if beneficiary 
predeceased him;!* (2) where the dece- 
dent retains the benefit of the trans- 
ferred property or income therefrom, for 
his life, or for a period ascertainable 
only by reference to his death, or for a 
period of such duration as to evidence 
his intention to retain the enjoyment of 
the property throughout his life;+” (3) 
where the decedent retains, either to him- 
self alone or in conjunction with any 
other person or persons, the right for 
any of the periods designated under (2) 
above, to designate the person or persons 
who should possess or enjoy the property 
or the income therefrom.*® 





13 Arts. 15, 23, 29, Reg. 80. 


14 May v. Heiner, 281 U. S. 238; Burnet v. North- 
ern Trust Co., 283 U. S. 782; Morsman v. Burnet, 
283 U. S. 783; McCormick et al. v. Burnet, 283 U. S. 
784. : 

15 Sec. 803, Revenue Act of 1932, amending Sec. 
302 (c), Revenue Act of 1926, as amended; Arts. 15, 
17, 18, 19, Reg. 80. 


16 Arts. 15, 17, Reg. 80. 
17 Art. 18, Reg. 80. 
18 Arts. 15, 19, Reg. 80. 








These unusually important provisions 
seem generally valid. There is some rea- 
son to believe, however, that the words 
“a period of such duration as to evidence 
his intention to retain the enjoyment (in 
whole or in part) of the transferred 
property throughout his life’*® may not 
be warranted by the statute.2° And there 
is also doubt of the legality in some in- 
stances of the Department’s attempt?! to 
apply the regulations to transfers made 
prior to the statutory change. 

The regulations are modified also with 
respect to the third type of transfer, that 
is, a transfer of property where the en- 
joyment thereof was subject at death to 
any change through the exercise of a 
power to alter, amend, or revoke. They 
now provide, following statutory amend- 
ment,22 that such a power exists though 
the exercise thereof is subject to a prec- 
edent giving of notice (a _ possibility 
terminated by death) and no notice has 
been given during life.2? The same rule 
applies though the alteration, amend- 
ment, or revocation takes effect only on 
the expiration of a stated period after 
the exercise of the power (whether or 
not the power is exercised before death) ; 
or though the exercise of the power is 
restricted to a particular time which has 
not arrived at death.?* These provisions 
seem rigid to the point of possible un- 
constitutionality. 

The regulations, again obedient to the 
same statutory amendment,?? make the 
relinquishment of such a power prima 
facie a transfer in contemplation of 


death if made within two years of death 
in a value to any one beneficiary of more 
than $5,000.24 

Turning now to property passing un- 
der a general power of appointment, the 


19 Art. 18, Reg. 80. 

20Sec. 803, Revenue Act of 1932, amending Sec. 
302 (c), Revenue Act of 1926, as amended. 

21 Arts. 15, 17, 18, 19, Reg. 80. 

22 Sec. 401, Revenue Act of 1934, amending Sec. 
302 (d), Revenue Act of 1926. 
23 Art. 20, Reg. 80. 
24 Art. 21, Reg. 80. 


2 Art. 24, Reg. 80. 
26 The word “evidently” is used advisedly because of 
ambiguity in the regulations. Art. 24, Reg. 80. 
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regulations for the first time exempt the 
property if the power was exercised by 
an instrument executed in contemplation 
of death prior to September 8, 1916.?° 
The tax is, however, evidently?® extend- 
ed, following statutory amendment,?? to 
instances where the power of appoint- 
ment is exercised by deed under which 
the decedent retains for life or a com- 
parable period the benefits of the prop- 
erty or the right to designate those who 
shall enjoy the benefits.?® 

The discussion of gross estate inclu- 
sions closes with the subject of “insur- 
ance.” The proceeds of policies are made 
taxable where the premiums are paid by 
any person other than the beneficiary.” 
The correctness of this position, though 
measurably conforming to precedent,*° is 
open to doubt. The new regulations omit, 
with questionable propriety, the former 
rule that where a part of the premiums 
are paid by the beneficiary, and the re- 
mainder by the decedent, the insurance 
will be deemed taxable in the proportion 
that the decedent pays the premiums.*’ 


Deductions from Gross Estate 
(As Applicable to Estates of Residents) 


A minor concession to the estate will 
be found in the provision that liabilities 
imposed by law or arising out of tort are 
deductible.*? But this is soon forgotten 
in the omission from the new regulations 
of the former provision allowing the de- 
duction of taxes assessed during admin- 
istration of the estate if they were a 
proper administration expense.?* Taxes 
are now deductible only if they were an 
accrued liability prior to death.*+ 

The regulations follow the statute*® 
in denying a deduction for losses from 








27 Sec. 803, Revenue Act of 1982, amending Sec. 
302 (f), Revenue Act of 1926. 


28 Art. 24, Reg. 80. 

2? Art. 25, Reg. 80. 

30 Bromley v. Commissioner, 16 B. T. A. 1322. 
31 Arts. 25, 28, Reg. 70 (1929 ed.). 

32 Art. 36, Reg. 80. 

33 Art. 37, Reg. 70 (1929 ed.). 

34 Art. 37, Reg. 80. 


35 Sec. 805, Revenue Act of 1932, amending Sec. 
303 (a) (1), Revenue Act of 1926, as amended. 
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casualties or theft in the case of dece- 
dents dying subsequent to the effective 
date of the Revenue Act of 1932 if, at 
the time of filing the estate tax return, 
such losses have been claimed for income 
tax purposes in an income tax return.*¢ 

The deduction for previously taxed 
property, already sufficiently trouble- 
some, has been made more complicated 
following statutory amendments.*7 An 
important change here is the denial of 


the deduction for previously taxed prop- 


erty (in case the decedent died after the 
enactment of the Revenue Act of 1934) 
if a deduction for that property, or prop- 
erty given in exchange therefor, was 
allowable, as previously taxed property, 
in determining the value of the prior 
decedent’s estate.** In other words, if the 
deduction for previously taxed property 
is taken by the estate of one decedent, 
the deduction on that property (or prop- 
erty substituted therefor) shall not be 
taken by the estate of his successor dece- 
dent. The deduction for previously taxed 
property is to be reduced, in case the 
decedent died after the enactment of the 
Revenue Act of 1932, by that proportion 
of other deductions which the amount 
otherwise deductible as prior taxed prop- 
erty bears to the value of the gross 
estate.*® The deduction is also to be re- 
duced by the amount of any mortgage or 
lien paid prior to the decedent’s death if 
a deduction was allowed for the mortgage 
or lien in determining the prior tax.*® 

The deduction for transfers to chari- 
table and other related corporations is 
denied if a substantial part of the cor- 
poration’s activities is carrying on prop- 
aganda, or otherwise attempting, to in- 
fluence legislation.*® A statutory change 
was responsible.*°® 





36 Art. 39, Reg. 80. 


37 Sec. 806, Revenue Act of 1932, amending Sec. 
303 (a) (2), Revenue Act of 1926; Sec. 402, Revenue 
Act of 1934, amending Sec. 303 (a) (2), Revenue Act 
of 1926, as amended. 


Art. 41; Reg. 40. 
%° Arts. 44, 45, Reg. 80. 


# Sec. 406, Revenue Act of 1934, amending Sec. 
303 (a) (3), Revenue Act of 1926, as amended. 


41 Sec. 807, Revenue Act of 1932, amending Sec. 
303 (a) (3), Revenue Act of 1926. 


# Art. 44, Reg. 80. 
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The regulations, following a change in 
the law,*! provide that, if any estate or 
succession taxes are payable out of pub- 
lic and charitable bequests, legacies, or 
devises otherwise deductible, the amount 
deductible for such bequests shall be the 
amount of such bequests reduced by the 
amount of such taxes.*? This limitation, 
applicable only where death occurred 
subsequent to passage of the Revenue 
Act of 1932,4? changes the rule laid down 
by the Supreme Court** under an earlier 
law. 

The specific exemption deduction re- 
mains at $100,000 for purposes of the 
tax imposed by the Revenue Act of 1926, 
but is fixed at $50,000 in determining 
the net estate subject to the additional 
tax imposed by the Revenue Act of 
1932.44 

This completes the list of deductions 
and brings us to the computation of the 
tax and credits, the simplest but most 
exacting part of the ritual. 


Computation of Tax and Credits 


One finds, superimposed on the basic 
tax specified by the Revenue Act of 
1926,4° an additional tax imposed, de- 
pending upon the date of death, either 
by the Revenue Act of 1932** or by the 
Revenue Act of 1934.*7 

A credit is allowed, within certain limi- 
tations, against both the basic and addi- 
tional taxes, for gift taxes paid by the 
decedent under the Revenue Act of 1932 
on that portion of the gift property 
which is includable in the gross estate.*® 
A further credit is allowed against the 
basic, but not the additional, tax for gift 
taxes paid by the decedent under the 
Revenue Act of 1924.*° 





43 Edwards v. Slocum, 264 U. S. 61. 

44 Art. 48, Reg. 80. 

4 Art. 8, Reg. 80, following Sec. 301 (a), Revenue 
Act of 1926. 

46Art. 8, Reg. 80; Sec. 401, Revenue Act of 1932. 

47 Art. 8, Reg. 80; Sec. 405, Revenue Act of 1934. 


48 Art. 9 (a), Reg. 80; Sec. 801, Revenue Act of 
1932, amending Sec. 301, Revenue Act of 1926; Sec. 
402 (b), Revenue Act of 1932. 


42 Art. 9 (a), Reg. 80; Sec. 404, Revenue Act of 
28. 
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A credit is also allowed against the 
basic tax, up to 80 per centum of that 
tax, for estate, inheritance, legacy or suc- 
cession taxes paid to any state in respect 
of property included in the gross estate.°° 
No such credit can be taken, however, 
against the additional tax.®! Originally 
this state tax credit was allowable only 
if the taxes were paid, and credit there- 
for claimed, within three years after the 
filing of the return,®? but now the regu- 
lations provide,®* following a statutory 
change,** that the credit is allowable 
within a longer period, depending upon 
various factors, such as the pendency of 
a petition with the Board of Tax Appeals 
or permitted delay in the Federal estate 
tax payment. This valuable concession to 
taxpayers corrects a previous injustice. 

The outstanding impression one takes 
from Regulations 80, is the evidence of 
an administrative intention to adhere 
rigidly to what has generally been re- 
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garded as the most stringent statute 
applicable to death duties that the Con- 
gress has ever seen fit to enact. The regu- 
lations indicate no administrative inten- 
tion to lessen the effect of those aspects 
of the redistribution of wealth concept 
which are given effect in the statute. 
Indeed where there have been possible 
departures from the statute such inter- 
pretations usually do not appear to be 
designed to relieve the taxpayer and to 
that extent we may expect a fairly gen- 
erous amount of litigation. 





5° Avt. 9 (b), Reg. 80; Sec. 802, Revenue Act of 
1932, amending Sec. 301 (b), Revenue Act of 1926. 


51 Ari. 9 (b), Reg. 80; Sec. 402 (a), Revenue Act 
of 1932. 


52 Sec. 301 (b), Revenue Act of 1926. 
°8 Art. 9 (b), Reg. 80. 


54 Sec. 802, Revenue Act of 1932, 
301 (b), Revenue Act of 1926. 


amending Sec. 








“When Congress turns a deaf ear to 
your appeals for a stable currency, and 
when the legislatures of the states put 
on your companies new burdens of taxa- 
tion, they regard you executives as own- 
ers, not as trustees. They refuse to see 
that when they devalue your assets or 
reduce your earnings by excessive taxa- 
tion, they are making the present harder 
and the future darker for a positive 
majority of the American people.” 

The quotation just made is from an 
address by John Stewart Bryan, pub- 
lisher, the News Leader, Richmond, Va., 
delivered before the Association of Life 
Insurance Presidents, in New York, De- 
cember 14. 

“Surely,” he continued, “if it is per- 
missible for 4,000,000 ex-service men to 
assert themselves to procure ‘deferred 
compensation’ for two years’ military 
duty, it is proper for the owners of 
63,000,000 policies to demand of Congress 
some protection of their life-earnings. I 
am not minimizing the admirable work 
done by many insurance companies in 
this particular, especially during the ter- 
rible days of March, 1933, when a run 
on the insurance companies as direful as 


that on the banks was threatened, but I 
would remind you that men who are 
trustees for money that is the chief pro- 
tection of the American family cannot 
maintain a passive attitude at any time 
or in any respect.” 


“The evil effects of continuing deficits 
have been demonstrated all too frequent- 
ly. In the course of time there develops 
lack of confidence in the power or will- 
ingness of a government to meet its 
obligations. Its securities stagnate, inter- 
est rates and other expenses increase, and 
deficits mount until the government, un- 
able to finance itself by normal methods, 
must resort to the last desperate expedi- 
ent of printing paper money to pay ex- 
penses. After the resulting crash and 
impoverishment of all classes of the peo- 
ple, the government in the end must 
restore a balance in its budget in order 
to establish a dependable currency and 
to enable constructive processes to pro- 
ceed.” 

Excerpt from report of the Committee on Fed- 


eral Finance, Chamber of Commerce of the 
United States, November, 1934. 
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It’s Our Job to Manage 
Estates and Trusts 


CITY BANK FARMERS TRUST 
COMPANY, America’s oldest trust 
company, whose charter marked 
the inception of corporate trustee- 
ship in this country, is today a 
trust company exclusively. It does 
no commercial banking business 

.. sells no securities. Its entire 
personnel is dedicated to a single 
purpose — the care and manage- 


ment of the property of its clients. 


CITY BANK FARMERS TRUST COMPANY 


Chartered 1822 


22 William Street —New York 
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Fiduciary Course—Arrticle 7 


Agency, Custodian or Safekeeping Accounts; Corporate 
Accounts—Bond Issues— Transfer Agent—Registrar; 
Escrows; and Depositary Accounts 


By R. R. BIXBY 





Reading material in “Trust Func- 
tions Simplified” in connection with 
this article, will be found on the 
following designated pages: 

Agency Accounts—86-90. 

Escrows—91-104. 

Deeds of Gift—105-110. 

Depositary Accounts—111-115. 

Corporation Accounts—116-121. 

It will be assumed that all persons 
interested in the Fiduciary Course 
will be thoroughly familiar with all 
the above referred to material be- 
fore reading the comments which 
will follow regarding each of the 
five topics. 


Agency Accounts 


HILE we have used the words 
WV “Agency, Custodian or Safe- 

keeping Accounts” as part of the 
title of this article we are of the firm 
belief that the words “Custodian or Safe- 
keeping” should not be used for the pur- 
pose of describing trust department 
services. We prefer the term “agency,” 
because this type of account is estab- 
lished or created by a contract between 


the principal and the agent. While this 


contract may be in many forms, prac- 
tically all such contracts or agree- 
ments provide that the agent is to per- 
form some act or acts other than the 
mere safekeeping of the property which 
is received from the owner. 

Many trust departments do not use a 
printed form of letter of instructions in 
their agency accounts, simply typing 
each letter as required. The following is 
one form of wording for a combined re- 
ceipt and letter of instructions for use 
in agency accounts where the volume of 
accounts justifies the use of a printed 
form: 


Account No. 


Original Receipt 
Not Transferable 
City Date 
CORPORATE FIDUCIARY BANK acknowledges 

WORST THOU. io kc. dik ec 0 46cesccseesen nese eleewereunee 

(Name) (Address) 
of the following: 

(Description of items) 
to be held in accordance with letter of instructions 
on the reverse hereof. 

CORPORATE FIDUCIARY BANK 


(Title) (Title) 
(On the reverse of this form appears letter of in- 
structions.) 


LETTER OF INSTRUCTIONS 


To 

Corporate Fiduciary Bank 

Trust Department. 

You are hereby instructed to hold the items de- 
scribed on the reverse hereof as my agent, collect 
and receipt for the income and principal when, as, 
and if paid, and deduct your compensation of 

The net proceeds are to be 


A form similar to this can be printed, 
and is convenient to use to cover many 
cases. At least two copies should be used, 
one for the principal and one for your 
records. If it is desired to maintain a 
chronological file of receipts, three copies 
should be made, 814 inches by 13 inches 
is a good size and allows a sufficient 
amount of space to cover the average de- 
posit. The paper should be of excellent 
quality and best results will be secured 
by using a 20-pound substance. 

In printing the face of the receipt, it 
is advisable to print the abbreviation 
“No,” the words “Original,” “Not Trans- 
ferrable” and across the space allowed 
for description of items “Not Negotia- 
ble’”’—all in red. 

In typing the letter of instructions 
before issuing a receipt, be sure to type 
the original copy of the letter of instruc- 
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tions on the back of the duplicate copy 
of the receipt, thus making sure that 
after the letter has been signed you have 
the original letter of instructions on du- 
plicate copy of receipt issued by you. 

In general practice it is well to have 
your client sign the original letter of 
instructions only and not execute the 
duplicate letter which appears on the 
back of the original receipt which he re- 
ceives. You can explain to him that 
should he inadvertently lose his receipt 
and it should come into the possession of 
an unscrupulous person, that person 
would have no idea what his (the de- 
positor’s) signature looked like. 

There are many advantages in using 
a printed form of receipt and a printed 
form of letter of instructions combined. 
One advantage is that from the view- 
point of your clients, especially the new 
ones, it seems to give your department a 
little more dignity. Then, too, in making 
up the receipt there is a decided advan- 
tage in having the words “* * * and de- 
duct your compensation of” printed. The 
client is more readily inclined to accept 
the fact that it is your practice always 
to deduct the compensation than might 
otherwise be the case because he sees it 
right in the form. Should some other 
method of receiving your compensation 
be arranged, you can very easily line out 
that part of the receipt relative to de- 
ducting your compensation. 

Under no condition should you receive 
an initial deposit of securities or other 
items to be held in your trust depart- 
ment without receiving a letter of in- 
structions that states definitely and ex- 
plicitly your capacity and duties. You 
should never simply give a receipt to say, 
John Doe, for certain described items. 
State in the receipt what you are to do, 
execute the receipt and deliver it to John 
Doe. You should always secure a signed 
letter of instructions. Of course, it does 
not follow that John Doe must always 
sign the letter of instructions appearing 
on your receipt. He may be far distant 
from your city and merely write a letter 
stating that he is forwarding you certain 
items, or that a certain broker, person or 
company will deliver certain items to 
you, and instructing you what to do with 
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them when received. In such event his 
letter is your letter of instruction. You 
should prepare the receipt for the items 
when received and on the face of the re- 
ceipt where the following is printed 
“* * * to be held in accordance with let- 
ter of instructions on the reverse here- 
of,” you could cross out the words “On 
reverse hereof” and insert instead 

” or such addi- 
tional information as would definitely, 
and beyond any question of a doubt, in- 
dicate Mr. Doe’s letter. 

In the event that Mr. Doe’s letter 
should not contain complete instructions, 
take the matter up with him at once and 
secure the required additional informa- 
tion. 

In matters of this kind, as in most of 
the work of the trust department, there 
is only one right time to secure full in- 
formation, and that is when the matter 
in question is first presented to you. In 
receiving items to be held by your de- 
partment, it is of the highest degree of 
importance that your instructions be al- 
ways so complete as to leave nothing in 
doubt. 

All trust departments should adopt a 
standard method of describing bonds, 
stock, notes, etc., and see to it that each 
trust department employee is thoroughly 
familiar with that method. If you have 
not already done this, we suggest that 
you do so at once. That all employees of 
your department use the same method at 
all times will be an advantage. 

When describing items received, al- 
ways be sure that a correct description 
is given, and when you are in doubt or 
a true description requires expert or 
technical knowledge, unusual care should 
be exercised. To illustrate: Should you 
be describing what is apparently a gold 
ring set with a diamond, do not describe 
it thus: “1 gold ring set with 1 diamond,” 
for the ring may not be gold and the 
stone may not be a diamond. Therefore, 
to secure proper protection, describe it 
thus: 

“1 yellow metal ring set with a dia- 
mond-like stone.” 

Similar care should be used and cau- 
tion exercised in describing all jewelry, 
etc. 
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Of course, this suggestion applies to 
all items which you receive irrespective 
of the type of account. 


Bond Issues 


In all cases where your institution is 
to be named as trustee under a deed of 
trust or mortgage to secure an issue of 
bonds it should be your practice to keep 
in close touch with your counsel, and 
all documents to be executed in connec- 
tion with the transactions should always 
have his prior approval. 

For each case an outline should be 
prepared to be followed and every re- 
quired action on your part properly en- 
tered on ticklers right from the start of 
negotiations. 

Where the issue is to be underwritten, 
the underwriters usually conduct an ex- 
tensive investigation covering the man- 
agement, ownership and control of the 
company, its credit and financial posi- 
tion, location of its property, nature and 
character of its product and sale there- 
of, competition, etc., and cause to be 
prepared an analysis of the company’s 
capital, earnings, expense, etc. Wherever 
practical to do so, you should secure a 
copy of these reports for your files. 

Preliminary to execution of indenture, 
arrangements should be made for an 
early conference between the issuing 
company and its attorneys, the under- 


‘writers and their attorneys, yourselves 


and your counsel. At this conference the 
various clauses of the indenture should 
be reviewed. What you are vitally inter- 
ested in is to see to it that the document 
will contain the necessary protection for 
yourselves as trustee and the prospective 
bondholders, and that the provisions and 
purposes are all so clearly and definitely 
stated as to leave nothing in doubt. At 
this conference arrangements should be 
made so that you will also receive the 
printer’s proof of the indenture. 

Here permit us to lay special emphasis 
upon the absolute necessity of your in- 
sisting that the foregoing procedure be 
followed; otherwise, your institution 
might find itself acting as trustee under 
an issue containing provisions that were 
not workable from the standpoint of 
actual operations. 


The above suggestions are given be- 
cause we are confident that the practice 
therein advocated will go a long way 
toward lessening the difficulties fre- 
quently encountered by corporate trustees 
under bond issues when endeavoring to 
carry out the provisions of many inden- 
tures. Therefore, we urge you at. this 
time to fix the advocated procedure so 
firmly in your mind that hereafter you 
will never think of accepting the trustee- 
ship under a deed of trust or mortgage 
given to secure an issue of bonds or 
notes, without first carefully eatin 
that practice as outlined. 


Form of Bond 


Wherever possible, we recommend that 
the trustee’s certificate be on the back 
of the bond and that at the bound edge 
thereof so that the title of the authen- 
ticating officer is nearest the binding, 
that the correct title of your signing 
officer be. inserted and also that the day, 
month and year of maturity be shown 
on the panel. 


Proofs 


After you have read the proofs and 
made notation of suggested changes, send 
to counsel for his recommendations. 

Before execution of indenture, secure 
certified copies of original of approval 
of the stockholders of company; list of 
officers of company and their signatures; 
resolution of board of directors of com- 
pany authorizing officers to execute in- 
denture, etc.; all required consents of 
state authorities or commissions; and 
counsel’s approval of all the foregoing 
and approval of indenture. 

After execution of indenture see that 
the proper stamps are attached to inden- 
ture and that indenture is properly re- 
corded. 

After recordation and before delivery 
of any certified bonds, require the fol- 
lowing: 

Evidence of lien created; 

Title Policy, Abstract; 

Security pledged; 

Counsel’s opinion. 


Setting up the Account Records 
In setting up your records for a bond 
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issue account, be sure that your books 
will reveal all the information which you 
will later require. Your system should 
contain at least the following forms or 
their equivalent: 

Bond Issue History sheet; Important 
Papers Registered sheet; Bond Issue 
Outstanding sheet; Bond Issue Delivery 
sheet; Bond Issue Cancelled sheet; Bond 
Issue Capital Expenditures sheet (if re- 
quired); Bond Issue Reconveyance 
sheet; Cash Ledger for Paying Coupons 
sheet; Cash Ledger, Principal Only 
sheet; Tickler Cards; Diary. 

On the tickler cards and diary careful 
notations should be made re: coupon 
monies, i.e., reminder to company, notice 
to co-trustee or paying agents; also all 
matters regarding sinking fund require- 
ments, reports, taxes, insurance, maturi- 
ties and any other action required of the 
trustee as shown by the indenture. 


Certification and Delivery of Bonds 


Receipt for bonds for certification. 

Compare with description in indenture 
as to form of bond, coupon, trustee’s 
certificate, guarantee, etc., and carefully 
examine each bond. See that each bond 
is signed by the authorized officers of the 
debtor corporation and bears its corpo- 
rate seal; that serial number on the 
panel of the bond coincides with the 
numbers on the coupons and also that 
the denomination on the panel and on the 
bond are the same; that the numbers 
and dates on the coupons are in proper 
sequence and that coupons do not extend 
beyond the maturity of the bond. Also 
check the various maturities to see that 
they are in accordance with the inden- 
ture. 

When all the foregoing matters have 
been carefully checked and rechecked, 
you are ready to certify the bonds. 

After certification and before delivery, 
be certain that you have evidence of the 
lien created and approval of counsel. You 
must be governed by the indenture as 
methods vary. The following may be 
used as a guide in preparing your in- 
structions to cover each case: 

Authorizations of company; of re- 
quired state authorities or commissions. 

Receipt for bonds delivered. 
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Coupons, care re past due. 

Proceeds, collection of; disbursements 
of; authorization for trust indenture; 
architect’s certificates; certificates of 
capital expense, etc. 

After the bonds have been certified 
and delivered, your usual operating 
duties devolve upon you. 

When you set up your records from 
the indenture, make the necessary tickler 
and diary entries to notify the company 
of the amount of money required to pay 
coupons. Statement of amount due will 
show the amount of outstanding bonds, 
the rate of interest, the date due and 
number of coupon, description of issue 
and total amount of cash required. 

Before paying any coupons BE SURE 
cash is on deposit to pay those coupons 

Check coupons very carefully for due 
date. 

Look out for coupons that are NOT 
DUE. 

Be sure the coupon is payable by you. 

Check for stop payment. 

Do not pay cash for coupons or bonds, 
pay by check only. 


Caution 


When part of an issue has been called 
for payment, be sure that you do not pay 
a coupon detached from a called bond, 
due after the call. 

This statement is made as a guide to 
what we term “good operating practice” 
and certainly not because of any legal 
effect. We fully realize that the state- 
ment is contrary to the practice now fol- 
lowed by some trust departments. We 
also realize that the holder of a coupon 
payable to bearer could demand payment 
of the coupon without presenting for 
payment the called bond from which the 
coupon was detached. In such case you 
would, of course, pay the coupon. 

On the other hand, we feel that the 
great majority of banks operating trust 
departments must, as a matter of good 
policy, do those things which will earn 
the confidence and goodwill of the pub- 
lic, and especially their own customers. 
At this point we do not wish to get too 
far from the matter under consideration, 
but desire for several reasons to state 
two points, both of which have a direct 
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bearing on the statement made above. 

First: While it may be true (we do 
not say it is true) that some trust de- 
partments accept trusteeships under 
bond issues without first being well sat- 
isfied as to the credit standing of the 
issuing company or its ability to fulfil 
its obligations, we are absolutely con- 
vinced that such is not the case with the 
majority of trust institutions. 

Therefore, we strongly recommend 
that you do not accept the trusteeship 
under the terms of any indenture unless 
everything in connection with that issue 
is as it should be, and you are satisfied 
that the debtor corporation can live up 
to its. obligations; this for the reason 
that people who know your bank may 
perhaps be influenced to buy the bonds 
of such an issue because your “Trustee’s 
Certificate” appears on the document. 

Of course, that does not make your 
bank liable in case of loss, and we ap- 
preciate that at times “issues” will “go 
bad” and it will be necessary to fore- 
close, etc.; but we certainly do believe 
that your trust department should exer- 
cise due care and caution—as a moral 
consideration, if not as a legal one. 

Second: In considering this, may we 
ask you to assume the following hypo- 
thetical conditions: 

You, as a private individual, own 
$5,000 par value of the Blank Office 
Building First Mortgage 6 per cent. 
bonds. The Corporate Fiduciary Bank is 
trustee. 

On November 1st the debtor corpora- 
tion gave notice that $50,000 par value 
of that issue was called for payment 
January 1st; but you, having no knowl- 
edge of the call, deposited with your 
bank for collection the 5 coupons of 
$30.00 each that were due January lst— 
and the Corporate Fiduciary Bank paid 
the coupons. 

Six months later you again detach 5 
coupons (dated July 1st) and deposit 
them in your bank for collection. They 
reach the trustee through the usual chan- 
nels and are, of course, “returned” with 
a notation that the bonds from which 
the coupons were detached were called 
January list, six months ago. You then 
forward the $5,000 par value bonds and 
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receive payment. But—you have lost the 
interest for six months on $5,000 at 6 
per cent., amounting to $150.00. You may 
or may not be able to reinvest the $5,000 
now, in July, as advantageously as you 
might have done in January; and even 
though you can, the fact remains that 
you have lost the interest on $5,000 for 
six months. 

The January coupons were payable to 
bearer, and the trustee was of course en- 
tirely within its rights in paying them; 
and we assume, was not legally obligated 
to notify you that the bonds had been 
called. Naturally, you are beginning to 
think—“‘Who had the use of that $5,000 
for six months?”—and perhaps you ac- 
tually say aloud to yourself—“I certain- 
ly did not.” 

Would you not have preferred to have 
the Corporate Fiduciary Bank promptly . 
return the other (the January Ist) cou- 
pons to you with the notation that the 
bonds from which they were detached 
had been called for payment on January 
lst and should accompany the January 
lst coupons? 

Think it over. 


Operations 


At the end of each month deliver all 
cancelled coupons paid during that month, 
together with the ownership certificates, 
to the debtor company taking their re- 
ceipt therefor. (Unless company has ar- 
ranged for you to act as their fiscal 
agent to make the proper returns to the 
Commissioner of Internal Revenue and 
perhaps store the cancelled coupons 
pending cremation.) 

- The suggestions we have made rela- 
tive to the payment of coupons and bonds 
are for your protection; what the prac- 
tice of your department will, be in the 
matter of paying coupons detached from 
called bonds is a question of policy—for 
you to decide. 

Sinking fund, insurance, taxes — in 
case of default, immediately submit 
facts to counsel. 

Your diary cards will automatically 
direct your attention to the fact that 
under the terms of the indenture any 
statements of reports that are required 
should be received by you as trustee. 
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Promptly bring this fact to the attention 
of the debtor corporation. If they should 
be dilatory in filing the same, a minor 
default would occur. Your duty is to be 
firm and insist that the requirements of 
the indenture be carried out. 

In case of major defaults, first take 
the matter up with the underwriters. 
They are usually very anxious to assist 
in straightening out defaults if at all 
possible. 

All your actions must be governed by 
the provisions of the indenture and you 
should make a practice in such cases to 
be guided by the opinion of your coun- 
sel. Take no action except on receipt of 
written request from bondholders, and 
indemnity bond from a reliable surety 
company to protect you as trustee, and 
actual cash necessary to cover all ex- 
penses. 

Audit reports—if indenture provides 
that company file audit reports, state- 
ments, etc., at stated intervals, see that 
they are filed. Thereafter do not exhibit 
to anyone unless authorized by the terms 
of the indenture or by the company. In 
the latter case, require a written au- 
thorization. 

Reconveyance or release of property— 
before reconveyance or release of prop- 
erty, all cancelled bonds and coupons 
must be checked and accounted for by 
the trustee and a representative of the 
debtor corporation, and duly cremated 
and cremation certificate and affidavit 
prepared and executed. 

Lost coupons — upon receipt of notice 
of lost or stolen coupons, first ask the 
individual if he has made a thorough 
search for them, and endeavor to sug- 
gest places where they might have been 
misplaced because a large majority of 
people who report that their coupons 
have been lost or stolen, subsequently 
find them. 

Require notice stating the facts re 
coupons—number, date due, etc., includ- 
ing a request to stop payment. Recognize 
the receipt of the notice and advise that 
you will endeavor to stop payment, but 
owing to the fact that the coupons are 
payable to bearer, you cannot guarantee 
that you can stop payment, nor can you 
accept any liability or responsibility. 
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Although you have disclaimed liability, 
proceed to post a “stop payment” notice 
and make proper notation on the ledger 
page of the account. 

If at the end of six months the coupon 
has not been presented for payment, up- 
on written demand from the owner, ac- 
companied by an indemnity bond for 
twice the amount of the lost coupon, pay 
the amount due, taking a full receipt 
and release. 

In the event you should pay a coupon 
on which stop payment has been filed, 
carefully review the facts surrounding 
the case, and although you have dis- 
claimed liability, you may decide to suf- 
fer the loss and pay the owner. _ 

Lost or destroyed coupons—first file 
notice the same as for lost coupons. If, 
after a reasonable length of time has 
elapsed, the bond has not been located, 
first take the matter up with the debtor 
corporation and ask what they will re- 
quire. They will probably require an affi- 
davit setting forth the facts relative to 
the loss or destruction, an indemnity 
bond, etc., before arranging to issue a 
substitute bond. 


Transfer Agent 


When making out stock certificates do 
not abbreviate names or use initials only, 
but always use the full first names of 
the certificate holder. Do not use titles 
such as “Dr.,” “Rev.,” etc. 

In general practice “Mrs.” or “Miss” 
is used to show marital status, but al- 
ways place the title between parenthesis, 
and in the case of a married woman do 
not issue the certificate in the name of 
“Mrs. John Doe,” but issue it in the 
name of “(Mrs.) Jane Doe.” 

Do not issue certificates in the name 
of “Estate of John Doe,” or in the name 
of “Corporate Fiduciary Bank, Trustee,” 
but always show the name of fiduciary, 
the fiduciary capacity, and the estate or 
trust that the fiduciary represents. For 
example: 

“Corporate Fiduciary Bank, Trustee 
under the will of John Doe.” 

“Corporate Fiduciary Bank, Trustee 
under trust created by John Doe, March 
8, 1928.” 

When issuing certificates intended to 
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show a tenancy, never use the word “or,” 
thus, “John Doe or Jane Doe,” but al- 
ways use the word “and’—‘“John Doe 
and Jane Doe.” A proper inscription to 
indicate a joint tenancy is “John Doe 
and Jane Doe as joint tenants, with right 
of survivorship and not as tenants in 
common.” 

To issue a certificate indicating a ten- 
ancy in common, use the following form: 

“John Doe and Jane Doe as tenants in 
common.” 

Stop transfer — duplicate certificates 
—upon receipt of advice relative to a lost 
or stolen stock certificate, require that a 
written notice be filed fully describing 
the certificate and including a request 
to stop transfer. A list of these stops 
should always be kept before the clerks 
whose duty it is to attend to the trans- 
ferring of stock. In the event that the 
certificate described in the notice is of- 
fered for transfer, require an indemnity 
bond from the person who filed the no- 
tice requesting you to stop transfer, un- 
less he withdraws his request. 

Upon receipt of request to have a du- 
plicate certificate issued, always refer 
the stockholder to the corporation for 
whom you are acting as transfer agent. 
The corporation usually requires an affi- 
davit from the stockholder which con- 
tains a statement of fact relative to the 
lost certificate, and an indemnity bond 
usually in an amount of twice the value 
of the stock evidenced by the lost certi- 
ficate. 

While it is true that in all services 
rendered by the trust department ex- 
treme care should always be used, it is 
especially true in handling stock trans- 
fers. Always be sure you are right, and 
when in doubt, consult counsel desig- 
nated by the corporation you are repre- 
senting. 

It is customary for the company for 
whom you are acting to pay for all sup- 
plies used. In the event you should cease 
to act as transfer agent, all records in 
connection with that account, being the 
property of the employer company, 
would be returned to it. 


Registrar 
As Registrar, it is your duty to pro- 
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tect against an over-issuance of shares 
of the corporation’s stock. Therefore, 
when certificates are presented to you 
for registration accompanied by the old 
certificates that are to be cancelled: 


1. Look over the certificates very carefully 
in an endeavor to protect against for- 
gery and raised amounts, and satisfy 
yourself that the signatures appearing 
on the certificates are genuine. 

. See that the amounts appearing on the 
new certificates are identical; i.e., that 
the number of shares shown in figures 
agrees with the number shown in the 
writing. For example, “10” ten; that 
the signatures appearing thereon are 
genuine and are those of duly authorized 
officials of the corporation and the trans- 
fer agent. 

. Be sure that the total number of shares 
as evidenced by the new certificates 
coincides with the total number of shares 
as evidenced by the cancelled certifi- 
cates. 

. The officer signing for you as Registrar 
should check the total number of shares 
represented by both the new and old 
certificates, and if they agree, sign the 
new certificates and cancel the Regis- 
trar’s signature appearing on the old 
certificates. 


The new and old certificates are then 
ready for delivery to the Transfer Agent. 

In the event that certificates have been 
lost or stolen, etc., and the corporation 
has authorized the issuance of a dupli- 
cate certificate, be sure that you receive 
definite instructions from the corpora- 
tion to register the duplicate certificate 
and that you, as Registrar, have been 
included in the indemnity bond given to 
the corporation and the Transfer Agent. 
You should receive a duplicate original 
of the indemnity bond to be filed with 
your instructions to register the dupli- 
cate certificate. 

When acting as transfer agent or reg- 
istrar, you should carry insurance to 
protect you against forgery of any kind 
in connection with the shares of stock 
involved. 

Escrows 


Of course, no trust department would 
actually do what is authorized by the last 
two lines of the “Letter of Instructions” 
shown on page 96 of “Trust Functions 
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Simplified.” But it is a good provision 
to have in the letter. What the trust de- 
partment would do would be to close the 
account out of its active books and files 
and transfer it to its “papers morgue.” 

As escrow holder, you are usually 
charged with great responsibilities and 
naturally this also means that you should 
always keep in mind that in most escrow 
matters you, as escrow holder, often as- 
sume great possible liability. Therefore, 
be sure that you always receive adequate 
compensation for the risks which you 
take. 

Experience teaches that most escrow 
matters generally require more work 
than is anticipated at the time the es- 
crow is accepted. This has been proved 
so many times that we believe it would 
be almost a safe rule when fixing escrow 
fees to estimate what would be adequate 
compensation, and then double _ that 
amount. 

In any escrow matter involving real 
estate, always require a correct legal 
description and in the event you are re- 
quired to make delivery upon receipt of 
a title report or certificate or policy of 
title insurance showing a certain condi- 
tion of title, insist that the parties to 
the escrow specify the exact evidence of 
title to be employed. Some trust depart- 
ments that handle many escrows involv- 
ing real estate have a general clause 
printed in their instructions, similar to 
the following: 


“In the event that the above instructions call 
for the delivery of documents or property by the 
bank upon title to certain described property be- 
ing in a certain stated condition, the bank may 
act upon a certificate or report or policy of title 
insurance issued by any recognized abstract of 
title or title insurance company reciting the con- 
ditions of said title, and shall be fully protected 
in acting in reliance thereon.” 


All escrow accounts should be indexed 
and cross-indexed under the names of 
all parties involved. Always exercise ex- 
treme care to see that every action re- 
quired of you as escrow holder is prop- 
erly noted on ticklers and diary. 


Deeds of Gift 
In general practice, deeds of gift are 
handled as escrows if they are handled 
at all. If your trust department has not 
as yet adopted some definite policies or 
made a review of any deeds of gift that 
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may now be deposited in your bank, we 
suggest that you do so as soon as pos- 
sible. It is a class of business that has all 
the earmarks of being the most undesir- 
able for a bank to handle. Some banks 
refuse to handle a deed of gift where the 
bank is to retain possession of the in- 
strument until receipt of proof of death 
of the grantor. 

We do not favor this class of business. 
However, if it must be handled, be sure 
you give careful consideration to all the 
points raised in the text; then formulate 
a statement of the conditions upon which 
you will accept business of this char- 
acter; also make it a hard and fast rule 
that you will not modify or change your 
specified requirements unless and until 
very good and sufficient reasons are 
shown as to just why you should make 
an exception in any case—and always 
exercise extreme caution in matters of 
this kind. 

All trust departments should be pre- 
pared to handle escrow matters. The only 
way to be really prepared to handle es- 
crow matters is to carefully consider, in 
advance of the time escrow matters are 
presented to you, what rules and safe- 
guards you will insist upon when acting 
as escrow holder. Outline those rules and 
safeguards and then always follow them. 
That practice will doubtless save trouble 
and may avoid actual financial loss. 


Depositary Under Agreement 
Unless your department handles a 
large volume of this type of work, has 
outlined the general procedure to be fol- 
lowed in all accounts of this character 
and adopted special forms, we suggest 
the following procedure: 
1. Investigate the matter and satisfy your- 
self that the proposed plan is of such a 
nature that you are willing to be identi- 
fied with it in the capacity of depositary; 
2. Require the Reorganization Committee 
to file with you a letter outlining the 
plan, appointing you as depositary, giv- 
ing details relative to the organization 
and notice thereof, accompanied by: 
(a) An executed copy of the deposit 
agreement; 

(b) Form of deposit certificate; 

(c) Supply of printed copies of plan, 
deposit agreement and deposit cer- 
tificates ; 
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3. Submit above to your counsel for ap- 
proval; 

4. Set up account as an escrow; 

5. In making transfer of registered deposit 
certificates, follow same procedure as 
outlined on pages 118-119 of “Trust 
Functions Simplified.” 

All trust departments that do not han- 
dle a large volume of “depositary under 
agreement” work are cautioned to exer- 
cise extreme care in seeing that their 
records are full and complete, and that 
the register sheet of the account reveals 
a concise statement of facts. 

As depositary under a plan of this 
nature you are not privileged to exercise 
discretionary powers. Therefore, you 
must be certain that you accept only de- 
posits that are fully within the terms of 
the deposit agreement. Do not under any. 
circumstances accept conditional deposits 
without receiving special written au- 
thority from the committee to do so. 

You may be acting as depositary and 
shortly after your appointment have 
considerable activity in the account so 
that those of your staff handling the ac- 
count are thoroughly familiar with the 
requirements and the procedure. Then 
perhaps a slowing down comes in the 
deposits and for a time only an occa- 
sional deposit will be received, which, 
nevertheless, requires immediate action, 
and those of your staff who handled the 
major portion of the deposits may be 
absent. 

We mention this possibility because 
it has actually occurred many times in 
departments handling only a few ac- 
counts of this character, and the result 
has been confusion, delay and sometimes 
embarrassment. 

To avoid the possibility of such a hap- 
pening in your department, be sure that 
each required step is fully outlined for 
the account and filed with the papers of 
the account where it will always be read- 
ily accessible. 

Likewise, at the time of closing the 
account, prepare’ a full and complete 
statement of facts relative to the status 
of the securities deposited and delivered, 
or the status of securities at the time of 
closing your records as depositary, and 
file with the papers. As depositary, you 
will frequently receive inquiries relative 
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to the securities or the action taken years 
after the matter has been closed on your 
records, and if you have followed the 
above suggestions, at the time of receiv- 
ing such inquiries, your department will 
be saved delay and inconvenience. 


Depositary Under Order of Court 


This is a corporate fiduciary service 
that has been developed in some sections 
of the country to such an extent that it 
has become very desirable and profitable 
business for trust departments. 

It is a very desirable type of trust ac- 
count, the development and business pos- 
sibilities of which are frequently over- 
looked by some trust departments. The 
laws of some states contain no provisions 
by which corporations may handle de- 
positary accounts of this kind; still, in 
other states where the laws do have such. 
provisions we have found trust depart- 
ments failing to grasp the opportunity to 
develop a splendid class of business. 

If the laws of your state permit cor- 
porations to act as depositary for the re- 
duction of bond and your trust depart- 
ment is not already handling business of 
this nature, we suggest you proceed as 
follows: 

1. Procure a schedule of the charges made 
by bonding companies for court and 
judicial bonds issued to fiduciaries in 
your State. 

2. Obtain a schedule of the charges made 
by trust departments in your State for 
acting as Depositary Under Order of 
Court for Reduction of Bond. 

Having these figures before you, com- 
pile a table showing the comparative 
charges. This will disclose the actual 
money saving you can effect for the 
client who uses your service; and when 
you also consider the many additional 
advantages your service offers him, you 
should recognize your opportunity and 
carefully lay your plans for the develop- 
ment of this profitable type of accounts. 


Test Questions 

1. What class of business handled by the 
trust department is usually referred to 
as an agency account? 

2.When the trust department acts as 
agent, what is the source of its author- 
ity? How may its appointment as agent 
be terminated? 
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3. 


‘Tethaede 


What are the outstanding points that 
should be incorporated in a letter of 
agency instructions? 


. Describe in detail the trust department’s 


duties when acting as agent for the care 
of securities. You should be able to 
readily describe at least eight. 


.John Doe, the owner of an office build- 


ing, a small apartment house, two flats 
and a one-story residence, requests you 
as a representative of the trust depart- 
ment to tell him what service your de- 
partment is equipped to give him rela- 


_tive to the handling of his real estate. 


What would you tell him? In addition 
to the service that you could give, could 
you not also enumerate a number of 
real benefits which would accrue to him 
because of the fact that he was using 
your service in the care and manage- 
ment of his real property? 


. What are the trust department’s charges 


for acting as agent in the care of securi- 
ties or in the care and management of 
real property? 


. What is the meaning of the expression, 


“Placing papers in escrow’? 


. What is a pure, true or legal escrow? 
. Describe at least six different kinds of 


so-called escrows. 


. From the standpoint of the escrow 


holder, what is the most important docu- 
ment in connection with the matter? 


. Should a letter of instructions ever 


leave anything to the future judgment 
of the escrow holder? 


.Is time of delivery of any degree of im- 


portance? 


. Explain the meaning of “protective” 


and “saving” clauses in reference to let- 
ters of escrow instructions and describe 
at least ten. 


. Would you recommend, suggest to or 


advise any person to make a deed of 
gift intended to take effect at or subse- 
quent to the death of the grantor? 


.Give a few outstanding arguments 


against the use of deeds of gift for the 
purpose referred to in 14. 


. What are the essential requirements of 


a deed of gift? 


. When does title pass? 
. Upon the death of the grantor, what 


would you require before making deliv- 
ery of a deed of gift which you had held 
in escrow? 


- Do you consider it desirable business to 


accept in escrow, deeds to be delivered to 
the grantee upon the death of the 
grantor? 


. Suppose the officer of a corporation who 


is authorized to sign corporate checks, 
deposits one of these checks in escrow in 
payment for property, the title to which 
he is acquiring in his own name. Would 
you act under his instructions as to the 
use of this money, or would you require 
instructions from the corporation rati- 
fying its appropriation to his personal 
use? 


. If doubt exists re a so-called “escrow” 


matter, what would you recommend the 
escrow holder do? 


. Should sealed envelopes ever be accept- 


ed in escrow? If so, under what condi- 
tions only? 


.Are executors, administrators, guard- 


ians, assignees, receivers and trustees 
always required to execute a bond to the 
state? Under what conditions may there 
be exceptions, if any? In acting as an 
officer of the court in any of the above 
referred to capacities, are there any 
cases where it would be impossible to 
have bond waived? 


. What is the purpose of such bond and 


what would be the conditions of it? 


. If two or more persons were acting as 


co-executors or co-administrators, could 
they file a joint bond? 


. Assume an executor is required to give 


a bond for $50,000 and has personal 
sureties, would an affidavit be required 
from the sureties? If so, what state- 
ments of fact would it be necessary to 
set forth therein? 


. What is the liability of principal and 


sureties upon a bond? 


. Would you care to act as one of the 


sureties on a $50,000 bond? 


.Do surety companies issue this class of 


bonds? 


. How can the trust department be of real 


assistance to executors, administrators, 
etc., in connection with the matter of the 
bonds? 


. Compare the cost of a $50,000 surety 


bond for an executor with the trust de- 
partment’s charge for acting as deposi- 
tary under order of court covering 5 per 
cent bonds of a like amount. 


. Explain the service that the corporate 


fiduciary could give the executor when 
acting as such a depositary. Would this 
service be of assistance to the attorney 
for the executor? What real safeguards 
does such service give? 


. Are you convinced of the value of this 


excellent service? 


. Have you figured out a sufficient number 


of hypothetical cases so that you have a 
clear picture of the great saving in 
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actual cash? When you have done that 
and then enumerated the many advan- 
tages of the services given by the de- 
positary, you should have a strong case. 


Your Manual 


Prepare and insert in “Your Manual” 
the following: 

An outline of the policies your trust 
department has adopted regarding insur- 
ance coverage. 

Standard form of Letter of Instruc- 
tions and Receipt for use in agency ac- 
counts. 

A uniform method of describing bonds, 
stocks, notes, real estate, etc., for the 
guidance of all members of your trust 
department staff. 

Procedure to be followed when accept- 
ing: 

zl. Trusteeship under Bond Issue. 

@. Transfer agency account. 

3. Registrar account. 

Forms for use in connection with Bond 
Issue accounts. 

Saving clauses which as a matter of 
protection you will insist on inserting 
in all Letters of Instructions in escrow 


matters. 


Taxation matters of particular interest to fidu- 
ciaries will be discussed in the eighth article of 
this series, which will appear in the January 
issue. 


Kemmerer Analyzes Tendencies 


of Federal Finance 
“The usual antidote for extravagant 


government expenditures is taxation,’ 
Edwin Walter Kemmerer, Walker Profes- 
sor of International Finance at Prince- 
ton University, said at the annual dinner 
of the Massachusetts Bankers Associa- 
tion, Boston, December 6. 

“If our present enormous government 
expenditures were being financed entirely 
or chiefly out of taxation, the situation 
would soon correct itself, for the high 
taxes would prove to be so politically 
unpopular that the electorate would rise 
in vigorous protest against them. 

“Tf, on the other hand, these expedi- 
tures were being made largely out of 
funds borrowed from the public who 
were buying the government bonds as 
investments, paying for them out of 
their savings, and holding them in their 
strong boxes, there would likewise soon 
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be a powerful check to extravagant ex- 
penditures. Growing government deficits 
and continually increased borrowing 
would hurt the Government’s credit, 
weaken the market for its bonds, force 
up the interest rate, and soon arouse 
such economic and political opposition as 
to force a curtailment of expenditures 
and a balancing of the budget. 

“The situation, however, is very dif- 
ferent when these extravagant expendi- 
tures are being financed, as they are in 
the United States today, chiefly through 
the sale of government debt to the banks, 
to be paid for by currency and credit 
expansion. This spells inflation. 

“Although inflation is probably the 
most unjust and socially harmful method 
of public financing ever devised by man, 
the inflation process in its beginning is 
often agreeable to the public and is al- . 
ways insidious in its workings. The early 
effects, in fact, are of a kind that often 
lull the public into a false sense of eco- 
nomic recovery. * * * 

“If we are to have a serious inflation 
in the future, it will probably take place 
chiefly in two closely related ways: first, 
a further expansion of bank credit and 
paper money circulation in the form of 
loans to the Government to enable it to 
carry on its enormous program of public 
expenditures, without resorting to the 
politically unpopular expedient of ade- 
quately increasing taxes; and, second, a 
dangerous speeding up of the velocities 
at which bank deposits and money cir- 
culate—a speeding up that will result 
from a declining confidence in our 
money—in other words, a ‘flight from 
the dollar.’ * * * 

“Tf our Congress who so nonchalantly 
vote billions of public money for all sorts 
of extravagant expenditures were com- 
pelled at the same time to vote the reve- 
nues for meeting them out of taxes 
equitably distributed among their own 
constituents and consciously paid by 
them, instead of providing these revenues 
largely by an inflationary process that 
takes the funds from life insurance 
policies, savings bank deposits and col- 
lege endowments, there would promptly 
be a very great reduction in public ex- 
penditures.” 
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Municipal Accounting as a Protection 
To Holders of Municipal Securities 


By LLOYD MOREY* 


Chairman, Special Committee on Governmental 
Accounting, American Institute of Accountants 


UNICIPAL securities have long 
M been a favored form of invest- 

ment for insurance companies, 
trust officers, and others more interested 
in the safety of the principal invested 
than in the rate of income. The safety 
of such securities always has been, and 
still is, due mainly to the taxing power 
of the municipalities issuing them. With- 
in certain limits, cities may adjust the 
tax rate or the assessed value of the 
property within their boundaries so as 
to provide the necessary revenues to 
liquidate their liabilities. As long as that 
privilege remains with the municipali- 
ties their securities will continue to be 
relatively safe investments. 

The low level reached in the market 
prices of municipal securities several 
times during the past two or three years 
was brought about by several different 
causes. The decline in the market value 
of industrial stocks and bonds was not 
due solely to the failure of industrial 
corporations to pay dividends on their 
stock and interest on their bonds. Nei- 
ther did the default of a few municipali- 
ties in the payment of their obligations 
alone materially affect the municipal 
bond market. There have been other im- 
portant contributing factors. The gen- 
eral fear which gripped the investing 
public during and following the crash of 
1929 was reflected in the market prices 
of all securities—municipal and indus- 
trial, good and bad. Unreasoning fear of 
the total loss of life savings influenced 
investors to attempt to convert their 
holdings into cash. Many of those hold- 
ings, particularly municipal securities, 
were perfectly safe, as has been proved 
subsequently by the fact that, in most 
cases, all payments of principal and in- 
terest have been met promptly when due. 

In a few instances where tax limita- 


*In collaboration with Thomas M. Dickerson. 





603 


tion laws have been passed, the result- 
ing reduction in municipal revenues has 
had a very unfavorable effect on the sale 
of municipal bonds. Also, immediately 
before and after the passage of the Mu- 
nicipal Bankruptcy Act there was con- 
siderable fluctuation in the municipal 
bond market. 

There is a large volume of private 
capital and credit lying idle at the pres- 
ent time, mainly because of fear or lack 
of confidence. Municipal bonds are more 


attractive as investments than are in-: 


dustrial securities, because the former 
are relatively safer, both as to principal 
and interest, and because the income 
therefrom is not subject to federad in- 
come taxes. Although many new issues 
of municipal bonds have been placed on 
the market during the last two years, the 
market has been able to absorb them, 
due in great measure to the fact that 
during 1933 the R. F. C. and the P. W. 
A. bought more than 40 per cent. of all 
new issues offered, and during 1934 to 
date these two governmental agencies 
have purchased about 25 per cent. of the 
new municipal bond offerings. This fact 
instilled confidence in the investing pub- 
lic, and, at the same time, it greatly re- 
duced the amount of such securities 
available to the general public. A note 
of warning may not be out of place as 
to what may be the effect on the mu- 
nicipal bond market if these govern- 
mental agencies decide to “unload” their 
enormous holdings of these securities. 
Legislation unfavorably affecting the 
safety of municipal bonds always has a 
tendency to depress the market for such 
securities. 

There are many factors affecting the 
market price of municipal bonds and the 
relative safety of such securities, such 
as: 

1. Supply of private capital and credit 
seeking employment. 
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2. Volume of new issues of municipal 
securities purchased by federal govern- 
mental agencies, such as the R. F. C. and 
P. W. A. 

8. Relative attractiveness of other 
types of investments from the standpoint 
of safety and earnings. 

4. The fact that income on municipal 
securities is not subject to federal in- 
come taxes. 

5. Legislation affecting the safety of 
municipal securities. 

6. Soundness of municipal financial 
policies. 

7. Actual financial condition of the 
municipality. 

Several of these factors are not sub- 
ject to control by municipal officers. How- 
ever, the most important factors to be 
considered by anyone desiring to buy 
municipal bonds are the soundness of 
the financial policies of the municipality 
issuing the bonds and the actual finan- 
cial condition of the municipality at the 
time the purchase of the bonds is being 
considered. These are two factors which 
municipal officers can control and meas- 
ure to a considerable extent, often with 
surprising results. 

These are favorable factors at the 
present time because the financial condi- 
tion of municipalities has improved gen- 
erally during the past year. It may be 
conceded that property values are now 
on the upswing. Tax collections have im- 
proved during the past year. Municipali- 
ties are discovering new sources of rev- 
enue to supplement the general tax. They 
are adopting sounder financial policies. 
They are working out long-range finan- 
cial plans. They are exercising stricter 
budgetary and accounting control over 
their financial and administrative pro- 
grams. And, finally, they are attempting 
to furnish the investing public with com- 
plete information concerning their finan- 
cial condition as a means of creating con- 
fidence in the safety of their securities. 

Municipal accounting has played an 
important part in the recent improve- 
ment of municipal credit. It should play 
an even more important part in the fu- 
ture in providing the holder of munici- 
pal securities, and the investing public in 
general, with frequent and accurate in- 
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formation concerning the financial con- 
dition of municipalities. Bad news is 
better than no news, because it at least 
removes doubts and uncertainties. If the 
financial condition of a municipality 
about to float an issue of bonds is un- 
favorable, the would-be investor has a 
right to know it. With all facts in his 
possession his willingness to gamble on 
the safety of such securities will be re- 
flected in the price which he is willing to 
pay for them. If the financial condition 
of the municipality is favorable, the mu- 
nicipal officials should certainly want the 
public to know about it. 

The financial condition of municipali- 
ties during the past few years has been 
of mutual interest to taxpayers, munici- 
pal officers, investors and to the members 
of the accounting profession as a group. 
Certainly one of the causes of the finan- 
cial condition in which many municipali- 
ties have found themselves has been 
faulty accounting practices. These ac- 
counting practices resulted in the failure 
not only to prevent unsound financial 
administration, but also they failed to 
reflect the true conditions to those most 
interested. As a result, various individ- 
uals and groups are now attempting to 
bring about some much-needed improve- 
ments in municipal accounting. Some of 
these improvements are already being 
reflected in the better financial condition 
of many municipalities. 

The ease and clearness with which 
such information can be made available 
to the public depends upon several con- 
ditions. The following recommendations 
are approved by the National Committee 
on Municipal Accounting and should be 
adopted by every municipality as a step 
toward providing the essentials for 
proper administrative control, which is a 
condition precedent to favorable finan- 
cial results: 

1. Responsibility for the administra- 
tive control of municipal finances should 
be centralized in one qualified person. 

2. All accounting matters should be 
centralized under the direction of one 
officer. 

3. There should be a complete system 
of budgetary control over income and 
expenditures. 
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4. The budgetary accounts should be 
a part of the general accounting system. 

5. There should be a proper classifica- 
tion of assets and liabilities and of rev- 
enues and expenditures. 

6. The accounting records should be 
kept on the double-entry basis. 

7. The accounts should be classified in 
balanced fund groups, and each fund 
should be accounted for as a separate 
and distinct entry. 

8. Unit cost accounting records should 
be maintained wherever possible. 

9. Strict control over purchases, stores 
and equipment should be exercised. 

10. Accurate inventory records should 
be kept of all consumable and permanent 
property. 

11. Frequent audits should be made, 
at least once annually, by certified public 
accountants. 


12. Financial reports and statements 
should be regularly prepared and issued. 
13. Uniform terminology in municipal 
accounting and finance should be adopted. 
14, Published financial reports should 
be prepared in a form most easily under- 


stood by the average layman. 

15. Municipal personnel, particularly 
in the departments of accounting and 
finance, should be improved through 
careful selection and training. 


The investor in municipal securities 
may not be directly interested in these 
recommendations. However, he is vitally 
interested in the information which can 
be most easily and accurately obtained 
and reported if these recommendations 
are adopted by municipal officers. Deal- 
ers in municipal securities should also 
be interested in anything which promotes 
confidence in the securities which they 
wish to sell. These recommendations 
should be carefully considered by anyone 
preparing proposed legislation, whether 
national or state, affecting the financial 
administration of municipalities in any 
way. For example, laws should be passed 
making municipalities offering securities 
for sale subject to regulations similar to 
the present Securities Act, in that they 
should be required to have their accounts 
kept in accordance with correct prin- 
ciples of municipal accounting, and au- 
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dited at least annually by independent 
public accountants and to have the certi- 
fied reports of such audits published. 

The work of the National Committee 
on Municipal Accounting in developing 
and promoting better municipal account- 
ing principles and practices is of partic- 
ular significance because of the groups 
which it represents. This committee is 
composed of nine members whose names 
follow, together with the organization 
which each represents: 

F. H. Elwell, American Association of 
University Instructors in Accounting. 

Lloyd Morey, American Institute of 
Accountants. 

L. M. Barnard, American Municipal 
Association. 

George P. Ellis, American Society of 
Certified Public Accountants. 

H. C. Laughlin, International City 
Managers’ Association. 

Frank J. Flanagan, Municipal Finance 
Officers’ Association. 
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A. E. Neale, National Association of 
Cost Accountants. 

Edmund R. Stewart, National Associa- 
tion of State Auditors, Comptrollers and 
Treasurers. 

Lent D. Upson, National Municipal 
League. 

The Bureau of the Census is also rep- 
resented by Stuart A. Rice in a liaison 
capacity. 

Each organization represented has 
also a sub-committee on municipal ac- 
counting. Thus the entire group now con- 
sists of fifty-four persons. Never before 
has such a large representative group 
concentrated its efforts toward the im- 
provement of municipal accounting. The 
group operates through a full-time staff 
accountant and a secretary with offices 
in Chicago. 

Since the. organization of the commit- 
tee in January, 1934, it has published “A 
Tentative Outline of the Principles of 
Municipal Accounting,” “A Suggested 
Procedure for a Detailed Municipal Au- 
dit,” and “A Bibliography of Municipal 
Accounting.” A classification of munici- 
pal funds, assets and liabilities, and a 
classification of municipal revenues and 
expenditures are now being prepared. A 
standard municipal accounting terminol- 
ogy is being compiled by Professor 
Morey of the American Institute of Ac- 
countants, with the aid of a special com- 
mittee which includes Walter Mucklow, 
former chairman of a committee on ac- 
counting terminology of the American 
Institute. Materials relating to municipal 
unit cost accounting, to the form and 
content of municipal financial reports 
and other important subjects will be de- 
veloped later. 

While the activities of the National 
Committee on Municipal Accounting are 
extremely important, they are not con- 
cerned alone with the work of promoting 
better municipal financial administration 
and public reporting through improved 
accounting methods. Many state and in- 
dependent bureaus of governmental re- 
search, state leagues of municipalities, 
state accounting departments, securities 
dealers, and other groups and individuals 
are also cooperating in this work. 

The foundation is being laid for better 
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budgetary and accounting control of 
municipal finances. This should naturally 
result in further improvement in the 
financial condition of municipalities. If 
municipal accountants and auditors ful- 
fill their responsibilities in the matter of 
preparing clear and accurate municipal 
reports, those who hold municipal se- 
curities or who consider buying them 
will have available the best possible in- 
formation to guide them. 


“Accountant a Necessary Link 
Between Bank and Public” 


Audits of banks by certified public 
accountants at regular intervals to sup- 
plement those of Federal and State 
examiners was advocated by George W. 
McLaughlin, president of the Brooklyn 
Trust Company, in an address before the 
New York State Society of Certified Pub- 
lic Accountants in New York City, 
December 17. 

Mr. McLaughlin said these indepen- 
dent audits should be made on behalf of 
the examination committee of the board 
of directors of the bank. It is becoming 
increasingly difficult, he explained, to get 
qualified individuals to serve as bank 
directors because the law made the direc- 
tors personally responsible for the sound- 
ness of the institutions served and that 
in the majority of instances the directors 
were unable, because of lack of training 
as accountants, to make proper examina- 
tions of the banks. 

Frederick H. Hurdman, first vice-pres- 
ident of the Society of Certified Public 
Accountants, at the same meeting ex- 
pressed the belief that “the professional 
accountant is now a necessary link be- 
tween industry and the banker and pub- 
lic.” 


“Budget deficits mean additional tax- 
ation either immediately or later, as bor- 
rowing ordinarily is but deferred taxa- 
tion. The burden of taxes—federal, state 
and local—under existing conditions is 
more than can be adequately supported 
by the present national income.” 


Excerpt from report of the Committee on Fed- 
eral Finance, Chamber of Commerce of the 
United States, November, 1934. 





Developing Trust New Business 





Actual Cases Used as Basis for Text of Trust Folders Sent 
To Prospects by First Trust Company of St. Paul 


HE First Trust Company of Saint 

Paul, Minn., is currently using 

both direct mail and newspaper ad- 
vertisements referring to their trust de- 
partment services. 

Each of the direct mail pieces is 94 
in. x 6% in., with 4 pages of printed 
matter, double fold so that the four in- 
side pages are blank. Each of these 
folders carries an appropriate illustra- 
tion plus the title and the following: 


This is an actual case, taken from 
our files. In keeping with the con- 
fidential nature of trust service, 
identifying circumstances have 
been altered. 


Each of the second pages of reading 
matter carries an illustration appropri- 
ate to the text of the message. 

The title and text of several of the 
direct mail folders follow: 


“T Nailed Your Letter on the Door.. .” 


As trustee under his father’s will, the 
First Trust Company was supervising the 
education of Robert Doyle. 

In spite of frequent admonitions, Bob was 
not doing good work in school. Letters and 
telegrams for money were received fre- 
quently—money for special tutoring courses, 
for fraternity functions, for “dentists’” 
bills, for trips to a neighboring city—and 
for numerous other things. 

Finally, the trust officer in charge of the 
account was convinced that drastic steps 
must be taken. “Dear Bob,” he wrote. “You 
are spending entirely too much money. You 
will have to trim your sails and get along 
on a definite allowance. From now on, your 
requests for extra funds will be relegated 
to the wastebasket. I am driving through 
Owatonna next Friday about 4:00 o’clock, 
and would like to talk over a number of 
things with you at that time.” 

Bob wrote back, “I nailed your letter on 
the door of my room. When temptation 
calls, I take a good long look at it and get 
back to my studies. I will be expecting you 
Friday afternoon.” 

On Friday, the trust officer talked plainly. 
He explained to Bob his father’s purpose in 


creating the trust and appealed to him to 
take advantage of his opportunity to secure 
a good education. 

Bob “trimmed his sails,” and, after finish- 
ing preparatory school, took a_ business 
course at the university. 

The going has not always been smooth, 
and upon a number of other occasions, Bob 
and the trust officer “have had to talk 
things over.” But, thanks to the trust creat- 
ed in his father’s will and the sympathetic 
way in which it was administered, Bob is 
now equipped to face life with the confidence 
that a sound education brings. 

K * * 


In administering the accounts entrusted 
to our care, it is not enough that the literal 
wording of the various instruments is lived 
up to. It is, rather, the constant effort of 
our officers to carry out the spirit which 
motivated the man who created the trust. 

The benefits which will accrue to bene- 
ficiaries through such sympathetic handling 
of accounts, while intangible, are among the 
most important reasons for using trust ser- 
vices. 


Not One, but Two Trusts, Solved Mrs. 
Hayworth’s Problem 


Great river drives in the days of the lum- 
ber industry had floated a considerable 
fortune into the hands of James M. Hay- 
worth, one ‘of Minnesota’s pioneer lumber- 
men. 

At his death, the task of looking after his 
fortune fell upon Mrs. Hayworth, who re- 
ceived the entire estate under her husband’s 
will. Mr. Hayworth had made no special pro- 
vision for his only daughter, for he knew 
that his wife was as interested as he in 
caring for her. The estate was soundly in- 
vested, and with the help of her banker, who 
had been a close friend of her husband, 
Mrs. Hayworth succeeded in handling the 
account for a number of years. 

However, as business became increasingly 
complex, the selection of sound investments 
more difficult, and the handling of her own 
affairs more burdensome, she decided to seek 
professional advice and consulted one of 
our trust officers. Mrs. Hayworth told the 
trust officer that out of her ample income, 
she had given her daughter about $10,000 
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a year. Her daughter was now married and 
she and her two children were Mrs. Hay- 
worth’s only close relatives. 

The older woman would willingly have 
transferred a substantial part of the estate 
to the younger, but she recognized that this 
action might be unwise. The gift of any sub- 
stantial sum outright probably would not 
be for’ the best interests of her daughter, 
and especially her daughter’s young hus- 
band. “And yet,” Mrs. Hayworth said, 
“while Dorothy and her husband are young 
and before he has had an opportunity to 
‘get established in business is the time when 
property will do them the most good. I 
would rather have them enjoy it now than 
after my death.” 

The trust officer studied the case. He ex- 
plained to Mrs. Hayworth, in laymen’s 
terms, the findings of his analysis. Several 
plans were outlined in simple, understand- 
able form. They showed graphically the way 
in which the situation could be handled. 

In accordance with the plan submitted 
to her, Mrs. Hayworth established two 
accounts. One of these, for her own benefit, 
was made subject to amendment and revo- 
cation by her at any time, and contained 
high grade securities sufficient to insure her 
an income ample for her own needs. The 
other account, for the benefit of her daugh- 
ter, was made irrevocable in form to save 
substantial sums in taxes. 

Through these accounts, Mrs. Hayworth 
has accomplished the objects she had in 
mind. First Trust Company has assumed 
all of the work of collecting income, keep- 
ing books, making tax returns, and looking 
after other similar details, thus relieving 
Mrs. Hayworth of these burdens. Through 
the supervision of investments by the trust 
company, Mrs. Hayworth has assured her- 
self, her daughter, and her daughter’s fam- 
ily a constant income. 

In addition to solving her problems, the 
plan Mrs. Hayworth used has effected large 
tax savings. The savings in annual income 
taxes alone amount to more than the total 
cost for our services. The savings in taxes 
which will be due at Mrs. Hayworth’s death 
will depend, of course, upon the values exist- 
ing at that time, but even at the low prices 
existing two years ago when the trusts 
were established, the plan was estimated 
to increase by more than $47,000 the amount 
Mrs. Hayworth’s daughter will eventually 
receive. 

K * * 

As illustrated above, an immediate trust 
ean increase substantially the amount your 
heirs will ultimately receive. During your 
lifetime, it makes available the extensive 
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facilities for supervising investments. First 
Trust Company has developed to manage 
the millions of dollars of property entrusted 
to its care. 

We shall be glad to submit an estate plan 
for your consideration. Any information you 
may give us will be kept in strict confidence 
and you will, of course, be under no obliga- 
tion. 


The Name That Was Not Sold at a 
Bargain 
To insure that his family would realize 
the most benefit out of the profitable retail 
business he had built up, Anthony Birchen 
had his attorney draw his will. That was in 
the winter of 1927. 


Three years later, the First Trust Com- 
pany, as the executor appointed in his will, 
had the responsibility of probating Mr. 
Birchen’s estate. The trust officer in charge 
of the account immediately went to the 
Northern Minnesota town where the busi- 
ness was located. 


After an inventory was made, the trust 
officer discussed Mr. Birchen’s affairs fully 
with his attorney and with Mrs. Birchen. It 
was apparent that the retail business was 
the most valuable asset in the estate. Local 
business men, the logical purchasers of the 
business, were unwilling to pay more than 
a fraction of its real value for they felt 
that since it was in an estate, it would be 
available at a bargain. True, the value of 
the fixtures, stock on hand and other tangi- 
ble assets was not large, but the good will 
represented by the name “Birchen’s” was 
of far greater value than any offers which 
were received. 


Under these circumstances, our Invest- 
ment Committee decided that its value as 
a going concern should be preserved, and 
that the business could be operated for a 
time without risking other assets in the 
estate. An experienced manager was ap- 
pointed who, under our supervision, suc- 
cessfully conducted the business for eight 
months. Then, impressed with the fact that 
the estate was not compelled to sell, one of 
Mr. Birchen’s former competitors offered a 
fair price for the business. We sold and 
invested the proceeds in high grade bonds. 


Other assets in the estate consisted of 
first and second grade bonds, common 
stocks, real estate, mortgages and per- 
sonal notes—typical of the miscellaneous 
assets accumulated over a period of years 
by a successful business man who has no 
definite investment program. These assets 
were carefully analyzed and reviewed. Pur- 
suant to the program formulated by our 
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Investment Committee, some of these assets 
were retained. Others were sold and the 
proceeds reinvested. This was not all done 
in a week or a month, but gradually, as 
favorable opportunities arose. Today, how- 
ever, the majority of the assets in the 
account are “trust investments.” 
* a * 

There was nothing unusually difficult 
about this case, you may say. Perhaps not. 
But there were many occasions during the 
administration of this typical estate where 
an executor lacking in experience and with- 
out a trained organization would have been 
unable to meet all the problems which arose. 
Operating a going business and disposing 
of it to advantage is not an easy task. 
Liquidating other types of assets, some of 
which are often highly speculative, is no 
easier. Investing funds safely and super- 
vising the investments constantly is a heavy 
burden even for experienced shoulders. 

Naming a corporate executor and trustee 
is the wisest course for the man of property. 


Doctor Hallatt Diagnosed . . . Himself! 


Widely known as a capable diagnostician, 
Dr. Andrew Hallatt one day diagnosed his 
own case. The facts he discovered were 
these: For years he had enjoyed a large 
practice which had netted him a substantial 
income—more than he and his family need- 
ed for current expenses. Yet his estate was 
not increasing. He was but little better off 
financially than he had -been as a young 
physician. ‘ 

Dr. Hallett discussed his problem with 
one of our trust officers and decided that 
formulating and executing a sound invest- 
ment plan was work for a specialist—he 
himself had neither the time, the experi- 
ence, nor the statistical facilities necessary. 

And so Dr. Hallatt turned over the care 
of his securities to First Trust Company 
under an agency account. 

That was ten years ago. The account, a 
small one, has grown consistently since that 
time. Dr. Hallatt has regularly added his 
surplus earnings to the principal, which 
has been augmented each year by the 
accumulating income. The account is con- 
servatively invested in high grade bonds 
which have come through the trying times 
since 1929 without a default in principal 
or interest, and with little shrinkage in 
market value. 

The arrangement he has made has brought 
him not only more time for his profession 
but also the security of knowing that he can 


retire whenever he wishes. 
ok * ak 
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Many professional men have delegated 
the care of their property to this company. 
As a result, these men can devote their full 
attention to their professions. In all cases, 
First Trust Company shoulders the burden 
of collecting income, keeping books and 
looking after other similar details. It also 
supervises investments, bringing to each 
account the benefits of the extensive facili- 
ties it has built up to handle the millions 
of dollars of assets entrusted to its care. 

Depending upon the wishes of the par- 
ticular individual who created the account, 
investment changes are made only with his 
written approval, or if he prefers, the trust 
company will make changes as it deems ad- 
visable, thus relieving him of all burdens. 
The agreement creating the account, in all 
instances, reserves to the creator the right 
to terminate or modify the arrangement at 
any time. 


The last page of all the foregoing fold- - 
ers carries the names and titles of all 
officers of the First Trust Company of 
Saint Paul, followed by the names of the 
directors together with their business 
connections. 

Two of their recent newspaper adver- 
tisements read as follows: 


“Why Should Your Investment Judgment be 
Better Than My Own?” 


We recognize that no investor is 100 per 
cent. accurate, and we make no claim of 
infallibility of judgment. However, we do 
have certain advantages over any individ- 
ual: 

First—Extensive Information 

Thousands of dollars are expended an- 
nually by us to secure data upon which our 
investment decisions are based. Thus, we 
have at hand information not available to 
the average individual investor. 

Second—Constant Supervision 

Securities in our care are under constant 
supervision by men who devote their full 
time to the task of weighing the effects of 
ever changing conditions. It is here that the 
individual lacking the same facilities is at 
great disadvantage. 

Third—Group Judgment 

Each investment decision represents the 
considered judgment of not one or two per- 
sons, but committees of senior officers and 
directors. In the typical case, at least twelve 
different persons, representing an accumu- 
lation of many years of varied experience, 
pass upon every action to be taken. 
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Fourth—Unbiased Investment Judgment 

The judgment of our committees is im- 
partial and unbiased. We have no securities 
for sale, and make no purchases for trust 
accounts either directly or indirectly from 
any affiliated institution. An individual 
must rely upon information secured where- 
ever it is available—often from sources 
biased because of some interest in the par- 
ticular security. 


Do You Trust Your Memory too Much 
When Making Investments? 


- You probably read the financial pages of 
one or more newspapers each day. From 
financial magazines and journals you gain 
additional information as to your holdings. 
But have you the time and facilities for 
recording these items under a system which 
automatically brings them to your atten- 
tion periodically? In brief, perhaps you 
trust too much to your memory. 





The science of investing funds is the study 
of variables as they exist now and may 
exist in future, and vigilance is essential, 
if loss is to be avoided. No matter how high 
grade an investment portfolio may be, con- 
stantly changing conditions require that 
reviews and analyses of the list be made at 
regular and frequent intervals. 


First Trust Company recognizes that the 
selection and regular supervision of trust 
investments is the most important function 
of trusteeship. To assure that this funda- 
mental function will be discharged success- 
fully, a substantial portion of the personnel 
of the Company devotes its full time to this 
work, assisted by facilities complete in every 
respect. We believe you will be surprised at 
what small cost you can secure the benefit 
of this supervisory service. 


First Trust Company has no securities for 
sale and does not buy securities for trust 
estates from any affiliated institution. 





Well-balanced Series of Folders a Trust Services Included 


in Campaign of State Street Trust Company 


HE trust advertising campaign of 

| the State Street Trust Company, 
Boston, includes a series of four- 

page copyrighted folders 534 in. x 5% in. 
The titles and excerpts from some of 


these folders follow: 


Relief From Investment Burdens Through 
Agency Service 


Can you enjoy the benefits of prudent 
investment without the burdens? You 
can—by placing your investments in an 
Agency Account with the State Street 
Trust Company. 

Hundreds of men and women have 
done so. Some consult with our officers 
on every investment problem as _ it 
arises; others leave most or all decisions 
to our discretion. Some have placed only 
a part of their investments under our 
management; others have entrusted 
most or all of their holdings to our 
supervision. 

But in whatever degree a person uses 
our Agency Service, we are constantly 
being told that it is proving pleasant 
and satisfactory. 


An Investment Service of Value to 
Busy Executives 


Today, more than ever, the business 


and professional man needs every pos- 
sible minute for attention to his chosen 
field of endeavor. New problems, new 
needs, arise every day. Many executives 
must reject all other demands on their 
time; and their minds should be cleared 
of other problems, so they may concen- 
trate on business management. 

Investments owned by such men may 
suffer through neglect under these con- 
ditions—unless they arrange for some- 
one else to give their personal invest- 
ments the alert, diligent, experienced 
supervision they require. 

Many prudent men have arranged 
that, by placing their holdings in an 
Agency Account at the State Street 
Trust Company. They do not relinquish 
control of their investments; they sim- 
ply delegate partial or complete discre- 
tion to our officials. They receive the 
income without the burden of manage- 
ment and collection. Securities, real 
estate, any form of investment may be 
placed in an Agency Account. 

The Agency can be cancelled at a 
moment’s notice. But most users of this 
service find it so satisfactory that they 
continue it, adding to their Accounts as 
often as they acquire additional capital 
or surplus income. 

Several of our clients who are act- 
ing as Treasurers of religious, chari- 
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table or fraternal organizations, have 
found State Street Trust Agency Ser- 
vice most expedient in relieving them 
of responsibility and time-consuming 
details. 


A Way to Judge Estate Management 


In important matters, you like to be 
sure that your plans are sound. When 
you can, you test them before you make 
them final. 

Many prudent people apply that prin- 
ciple when arranging for the future 
management of their estates. They 
want to be sure that the manager who 
some day must succeed them will keep 
their estates safe and productive of 
dependable income. They are aware of 
the State Street Trust Company’s rec- 
ord in estate management; they realize 
the value of management supplied by 
an experienced group of trained execu- 
tives; they prove the Trust Company’s 
capability, to their own complete satis- 
faction, by placing some or all of their 
investments under its supervision, in 
an Agency Account. 

An Agency Account enables them to 
observe our methods and judge, by the 
results we obtain for their present hold- 
ings, how effective our service to their 
estates will be. And they profit in many 
ways; by finding dependable future 
management for their estates—by free- 
ing themselves from the bothersome 
details connected with their investments 
—by giving their uninterrupted atten- 
tion to their business or profession— 
and, when possible, by an improvement 
in their investments that are placed un- 
der our management and supervision. 


Each of the three folders mentioned 
above refer to “Some Facts About Our 
Agency Service,” the master booklet sent 
upon request. Excerpts from other fold- 
ers follow: 


One Effective Solution of Many Estate 
Problems 


We often hear these questions asked, 
and desires expressed, by people who 
are considering their estate plans: 
“How can I provide an income for my 
wife, while I live, that cannot be affect- 
ed by the hazards of business? ... How 
can I reduce to the minimum the cost 
of transferring my estate to my family? 
. . . How can my estate avoid the pub- 
licity of probate proceedings? . .. Can 
I provide income for my family in such 


a way that it will not be interrupted by 
the settlement of my estate? ... How 
can I witness the value of your manage- 
ment of trust funds?” 

One answer suffices for all these ques- 
tions, and many more—“Create a Liv- 
ing Trust.” 

That is a trust that you establish 
while you live, to function immediately. 
You transfer property to the State 
Street Trust Company as Trustee, un- 
der a trust agreement that states how 
the property shall be managed, to whom 
and when the income and the principal 
shall be paid, and any other instruc- 
tions you care to give. We are acting as 
Trustee under many such trust agree- 
ments, and our experience is available 
to you. 

A trust may solve an important 
estate-planning problem for you. Our 
booklet “What a Trust Can Do” will 
help you to determine how we might 
assist you. May we send you a copy? 


Meeting Unforeseen Conditions 


It is far beyond the realms of pos- 
sibility to determine under what con- 
ditions your estate will be administered. 
Competent estate administration re- 
quires the experience and ability to 
meet unforeseen conditions as_ they 
arise, to temper and base its judgment 
and decisions in accord with the de- 
mand of the times. 

For many years the State Street 
Trust Company has been enlarging 
and perfecting its facilities to render a 
most effective form of estate adminis- 
tration. The growth of business in the 
Trust Department, the manner in which 
individual accounts have been conserva- 
tively managed, are testimony of the 
painstaking care that is exercised in 
replacing the management of those 
who have named the State Street Trust 
Company their Executor-Trustee. 


A Woman’s Interest In Plans For 
Her Future 


A woman’s future happiness, her 
financial security, the welfare of her 
children, the maintenance of her home 
—these are the objectives of most plans 
that are written into Wills and Trust 
Agreements. So, naturally, a woman is 
deeply interested in such plans made 
by her husband or father. 

Understanding her interest, we are 
always pleased when she comes with 
her husband or father to discuss the 
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planning of a Will or Trust Agreement 
for her benefit. Sometimes, in such a 
preliminary discussion, we are able to 
give her a clearer understanding of 
things about which she may be a bit 
uncertain. Thus she becomes entirely 
familiar with the plan for her financial 
future—which is, of course, very desir- 
able. 

Perhaps that is why many of the 
Wills made in recent years, appointing 
the State Street Trust Company as 
Executor, have been made by women 
who gained their confidence in our ser- 
vice, and their appreciation of it, as 
beneficiaries under the Wills that their 
husbands or fathers entrusted to us. 


The two folders last mentioned refer 
to the book “Will Making, the Chart of 
an Estate.” 

All of the reading matter contained in 
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all of these folders is followed by a 
facsimile signature of President Allan 
Forbes. 

On the back page of each folder ap- 
pears a reproduction of some painting, 
or model which illustrates some scene or 
object of interest in connection with his- 
toric Boston, under which appears a brief 
description. The following is an example: 


THE “COLUMBIA” OF BOSTON 


Although only 83 feet long, she was 
the first American vessel to circum- 
navigate the globe and also the first 
to visit our Northwest coast. A paint- 
ing of this vessel may be seen on one 
of the lamp shades at our Main Office, 
corner of State and Congress Streets. 


Inserted in each folder is a business 
reply post card. 





Direct Appeal is Made to Women Through Display Advertising 
Copy Used by Merchants National of Mobile 


tempted to make a dress he 





URRENT newspaper 
(CU severing copy re- 

garding trust new 
business being used by The 
Merchants National Bank 
of Mobile, Alabama, is spe- 
cifically directed toward 
women. 


Referring to the reasons 
for this special appeal, 
Clyde Draughon, advertis- 
ing manager, stated that 
this copy was directed 
toward women because “this is one of 
the greatest obstacles to overcome in 
soliciting trust business. A man may be 
sold naming a bank as executor of his 
estate, but the wife rather feels that it is 
a reflection on her when he does so. It is 
felt that copy of this type will be helpful 
in creating a better understanding of the 
trust services.” 

A reproduction of one of these adver- 
tisements is shown herein. The body of 
the advertisement reads: 

Few men know anything about dresses 
or dressmaking. Chiffons, crepes and vel- 
vets are probably so much “Greek” to 
them. Ordinarily it isn’t a man’s job to 
know about these things, and if he at- 


WHAT MAN 
CAN MAKE A DRESS? 


MERCHANTS NATIONAL BANK 
~ 





probably would spoil a lot of 
material. 

By the same token, what 
occasion has the average 
woman had to study invest- 
ments and all of the intri- 
cate questions connected with 
them? Or to administer es- 
tates and trust funds? Nor- 
mally, it is not a woman’s in- 
terest until the time comes 
when she becomes the bene- 
ficiary under a trust or a 
will. 

A lot of “material” can be wasted while 
even a clever and intelligent woman ac- 
quires the necessary knowledge of a very 
technical subject. 

The trust department of the Merchants 
National Bank is composed of those who 
are especially trained and broadly experi- 
enced in estate and trust fund manage- 
ment. 


Consultation with regard to our services 
is always cordially invited. 
The wording of two other advertise- 
ments follow: 
HELPING MOTHER-HEADS 
TO GOVERN MOTHER-HEARTS 


Mothers are Mothers the world over. 
Even though a husband leaves an estate 
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ample to take care of the needs of his 
widow and children, occasions arise when 
the young men or women want something 
“awfully bad” and so appeal strongly to 
“Mother.” 


It is not easy for any mother to resist 
such an appeal. Yet when principal is 
expended, income is reduced. One false 
step sometimes spells the difference be- 
tween comfort and bare necessity, if not 
actual want. 


The Merchants National Bank, acting 
as executor, trustee or co-executor, know- 
ing full well the provisions of the will or 
trust fund, yet with human understanding, 
would have the conservation of principal 
always as its first thought so that the 
income may be soundly maintained and 
that the beneficiaries may receive the 
greatest benefits possible. 


MAN’S EARNING POWER 


Versus Woman’s Income 


A man with earning power can afford 
to take chances, but a woman who de- 
pends solely upon an income can not af- 
ford to do so. 


Usually the status of a woman is great- 
ly changed with the passing of her hus- 
band. Then as never before she needs the 
advice and assistance of those who have 
business and financial experience, long 
technical training and facilities for the 
work. 


Deprived of this earning power and 
having only whatever he has provided for 
her, she must be as certain as possible 
that her investments not only are of the 
highest class and of the soundest type, but, 
more particularly, that they be constantly 
reviewed so that unforeseen future con- 
tingencies will not result in deterioration. 


Some men whose wives have business 
ability like to name them as co-executors, 
with the Merchants National Bank to take 
care of the technical work, to give advice 
and to assist in the proper administration 
of the estate or trust fund. 


Inquiries concerning our trust services 
are always cordially invited. 


Under the name of the bank in all of 
these newspaper advertisements the fol- 
lowing slogan is used: “For Alabama, 
Its Port—and Progress.” 


Results of ‘Secret Ballot’ Will 
Questionnaire Reported 


The November, 1934, “Monthly Report 
to Customers” issued by The Bridgeport- 
City Trust Company, Bridgeport, Conn., 
gives the results of a “Secret Ballot” Will 
Questionnaire contained in their Monthly 
Report for October. The report in part 
follows: 


Three facts stand out prominently: 


1. The great majority of those who 
have made Wills have had them drawn by 
an attorney. 


2. The percentage of those who have 
not yet made a Will is high. 


3. Procrastination is by far the com- 
monest reason given for not having had 
a Will drawn. Second in importance is the 
lack of sufficient property to make a Will 
seem worth while. 


In addition, we received many comments 
which may be of general interest. By way 
of showing our appreciation of the cooper- 
ation we have received, we are passing on 
to you the results of the poll. 


Question: Have You Made a Will? 


Yes, 64.5%. No, 35.5%. If more than one- 
third of those interested enough to reply 
admit they have not made a Will, it is en- 
tirely possible that from forty to fifty per 
cent. of all adults in this section have not 
made Wills. 


Question: If You Have Made a Will, Did 
An Attorney Draw It? 


Yes, 90%. No, 10%. Not every one who 
replied answered this question. However, 
the preponderance of attorney-drawn Wills 
would seem to indicate that the average 
Bridgeporter realizes the importance of 
having the job done right. While the ques- 
tionnaire did not ask how many persons 
having Wills had had them reviewed in 
recent years to keep pace with changing 
personal and financial circumstances, one 
testator made this significant comment: “My 
Will is twenty years old and needs chang- 
ing.” 


“How about the cost of making a Will?” 
one person asked on his reply card. An- 
other: “Can’t afford legal fee.” Another: 
“Attorney wants $25 to draw Will. Too 
high.” 














TAXATION 


ti RUS 
COMPANIES offers a 


booklet of timely interest .. . 


Critical 


Comparative Analysis of 
the Revenue Act of 1934 


By 
Leo Brapy and Joun L. McMaster 


Members of the New York Bar 


Your institution may be greatly benefited by secur- 
ing the active interest of attorneys and accountants 
who would deeply appreciate a copy of this valuable 
booklet. Your interest in sending them the booklet 
could only be interpreted as good will because it 
contains information of vital concern to them and no 
trust advertising matter. 


This analysis was prepared for publication in May, 
1934, issue of TRUST Companies Magazine. 

The attorneys selected for its preparation have 
long specialized in tax practice and praise for this 
analysis has come from outstanding tax authorities 
whose duties require constant interpretation of the 
statute’s provisions. The reprint of the article in 
booklet form (60 pages and cover approximately 
3% x 9 inches) has been in active demand. Why not 
promptly prepare a list of those interested in this 


subject whose good will you desire and get your 
copies to them promptly? 
* 
PRICES 
Pee OO -sescoceccncess $1.00 postpaid 
5 Copies or over ...... 50 each postpaid 


Discounts from the 50c. price as follows: 


Discount 
Se) NN eee rene asi onhbnseeeesen 20% 
PN Aono a cuccaahe acne wesewes 30% 
PN cecigdcwdadaiakenndtienaan 40% 
ED. acndweaweseseeestccvesiace 50% 


All quantity orders F.O.B. New York, N. Y. 


While we believe that with a booklet of this kind 
it is better strategy to enclose a card or letter, we 
will if desired place a 3-line imprint on the front 


cover of any order; flat charge $5.00. 
* 


TRUST COMPANIES MAGAZINE 


2 Rector Street New York, N. Y. 
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A moment’s thought will convince any one 
that the fee for drawing a Will is strictly 
a personal arrangement between each attor- 
ney and his client. The service rendered is 
a professional one. No two Wills are likely 
to be exactly the same. The actual time and 
work involved and the special knowledge 
and skill required—both the product of 
years of study and experience—must all be 


taken into account. For any one to suggest. 


any minimum or maximum figure as a rea- 
sonable fee for drawing a Will would be 
presumptuous, to say the least. 

Isn’t having a Will drawn a good deal 
like going to a doctor for a health examina- 
tion—preventive legal service like preven- 
tive medical care? An attorney’s advice 
resulting in a Will which avoids the many 
unhappy consequénces that can. follow fail- 
ure to leave a Will or a “home-made” Will 
which might be open to litigation may 
actually prove to be a bargain. 

Or compare your Will with insurance. 
You probably carry life insurance, fire in- 
surance or casualty insurance, for which 
protection you gladly pay an annual pre- 
mium. Yet for a lifetime of Estate protection 
you may pay only a single attorney’s fee 
for drawing one well-considered, legal Will 
embodying your exact wishes as to the dis- 
tribution of your Estate. 

We believe an attorney drawing a Will 
earns every bit of his fee and in our obser- 
vation the customary fee is moderate indeed. 
Question: If You Have Not Made a Will, 


Why Not? 


1. “I do not have sufficient property to 
make a Will worth while.” 28% so replied. 
That this may be only a temporary reason 
in many cases owing to recent shrinkage of 
values is suggested by one reply, which 
speaks of insufficient assets now to war- 
rant a Will. 

But is the amount of one’s assets the only 
thing to consider? What about the kind of 
assets? For example, one may have nothing 
to Will except personal effects—mementoes, 
heirlooms, keepsakes and similar articles 
having only a sentimental value. Might it 
not be good business as well as good senti- 
ment to make sure by Will that certain per- 
sonal effects which may mean everything to 
some one certain person shall go to that 
person without question? 

It may seem absurd and even unthinkable 
that heirs might differ as to who should 
receive a pair of faded lace curtains or an 
old walnut dresser—but stranger things 
have happened. 


2. “I prefer to let my Estate pass under 
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the Intestate laws.” 4% so replied. The sit- 
uation was well stated by one person who 
said: “At present the law of descent suits 
my case. I may change my mind later on.” 
Another: “Am single, have no dependents, 
have only a father and sister. The nearest 
living relative would inherit my estate.” 
Another reply suggested that an explana- 
tion of the Intestate laws in some issue of 
the Monthly Report might be helpful. 

Such replies show intelligent consideration 
has been givén to whether or not a Will is 
needed. That, after all, is the first thing to 
decide. Contrary to the idea that many peo- 
ple may have, not everybody necessarily 
needs a Will to pass property on. There are 
several other ways to do this, and each has 
its merits, as your attorney can readily 
explain. 

3. “I haven’t got around to it.” 60% of 
those who had not made Wills confessed 
that some form of procrastination was the 
reason. “Pure neglect,” said one. “I have 
talked about it many times,” said another. 
“Tllness.” “Decreased values and cash in 
litigation keep one in doubt and fear— 
hence the delay.” “Would make it now, only 
things are changing so that at the time of 
demise, I might not own enough to cover 
the legacies I might make at this time.” 

These sound like replies from mature peo- 
ple who, we hope, will soon work out their 
problems. 

4. Other reasons for failing to make a 
Will were many and various. A common and 
very sensible one concerned life insurance 
Estates: “Nothing to leave but life insur- 
ance with my wife as beneficiary.” “My 
bank account is in trust for my husband, 
my life insurance has a beneficiary and I 
have nothing else. I don’t think I need a 
Will.” “All accounts are kept jointly and 
policies are made out to wife as beneficiary. 
All 50-50.” “With cash in a joint account 
and small property quit-claimed to be filed 
later, we thought ourselves covered.” 

We would be doing the unknown cus- 
tomers who volunteered the foregoing an- 
swers a disservice if we did not pause here 
and sound a warning: “Has an attorney 
passed on the method other than by Will 
which you have chosen to distribute your 
Estate?” 

We ask this question because a “home- 
made” Estate distribution without the use 
of a Will—which the above replies seem to 
indicate—can have unfortunate results just 
the same as a “home-made” Will. 

Whether you do or do not leave a Will, 
certain legal requirements must be met 
when the time comes to pass your property 
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on to your heirs. From our experience we 
would advise any one who has a “bank 
account in trust,” a joint account or a quit- 
claim arrangement for Estate distribution 
purposes to get an attorney’s opinion as to 
the legality and the practical advisability 
of the method used. 

In concluding this report on replies which 
we hope will be as valuable and interesting 
to you as they have been to us, we wish to 
thank all those who replied to our question- 
naire—including even those who chose to 
send in joking answers. A great many cus- 
tomers during the past month have asked 
us how the questionnaire turned out. This 
is the answer. 


EpITor’s Note: A description of the 
“Monthly Report to Customers,” which 
was inaugurated March 17, 1934, will 
be found in the March, 1934, issue of 
TRUST Companies Magazine, pages 342- 
343. 





Text of Trust Message in Recent 
Series of Advertisements 


The wording of three recent newspaper 
advertisements used by The Washington 
Loan and Trust Company, Washington, 
D. C., is given below: 

WORRY 
—or Leisure? 
Which will it be? 

Certainly your wife and children are 
entitled in the future to leisure and con- 
tentment such as they enjoy now while 
you are with them. 

The provisions of a Trust Fund can be 
made to carry out your exact wishes for 
them. 

Come in and talk over your plans with 
our Trust Officer. 


& 
WHAT WE DO AND 
WHAT WE DON’T 
We do not draw wills. 
That’s a lawyer’s job. 
We do not sell life insurance. 
That’s an underwriter’s job. 
We do not sell investments. 
That’s a broker’s job. 
WE DO 
act as executor and trustee under wills 
or a living trust to manage property, 
real or personal, and we act as agent, 
custodian, guardian or in any other 
fiduciary capacity. 
Then, too, we do a general banking, real 
estate, safe deposit and foreign exchange 
business. 
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How May We Serve You? 
* 
WHY OUR 
“CUSTODIAN SERVICE” 
IS POPULAR 
Our Custodian Service is established to 
relieve our customers from details of 
property management while they retain 
the control. 
It is a service for individuals, firms, 
corporations, associations and others own- 
ing securities. 


It Includes 


1. Safeguarding of the securities. 

2. Collection of coupons, dividends, 
interest and other income. 

. Remitting or crediting proceeds. 

. Watching for called bonds and stock 
subscription rights. 

. Transmitting orders to buy or sell. 

Keeping account for income tax. 

The service fee is moderate. 

It may pay you to inquire. 
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Reminds Property Owners That 
Mental Will Is Worthless 


The First Citizens Bank and Trust 
Company of Utica, Utica, New York, is 
using a copyrighted folder: Your “Last 
Will and Testament”—in case you ne- 
glect to make one. 

This folder gives a digest of the laws 
of New York State, showing how prop- 
erty will be distributed in the absence of 
a valid will. Excerpts from the material 
therein follow: 

However, you can make your own 
“law” superseding the highest laws of our 
state concerning the distribution of your 
property by making a correctly executed 
will. 

In America, only 25 per cent. of all 
adults have written their own “laws.” 
Whereas, in England, a country which 
has gained much experience through great 
age, 74 per cent. of all adults have made 
their wills. 

Read the conditions applicable to you 
and ask yourself if the law exactly fits 
your case. If not, or if you have made a 
will which isn’t up-to-date, consult your 
attorney immediately. 

Remember, a mental will is worthless. 

Every estate, regardless of its size, 
must be settled and distributed. This work 
is done by either an executor or an admin- 
istrator and involves more than 32 com- 
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plicated steps, including court, appraisal 
and tax work. It is a difficult and time- 
consuming task usually covering at least 
a year. 

The First Citizens Bank & Trust Co. 
makes a specialty of executorships — it 
charges no more than an inexperienced 
person—it is always on the job; never ill, 
never away on vacation—and can be re- 
lied upon to settle your estate expediently, 
economically and faithfully. Make your 
will now and appoint us exetutor in it. 

Please feel at liberty to discuss your 
will with any of our trust officers at any 
time and without any obligation. 
Another folder, entitled, “What Your 

Executor Must Do,” states: 

“Someday your estate, regardless of its 
size, must pass through the hands of an 
executor. His duties are briefly outlined 
below. Read them. Note how baffling they 
would be to anyone not familiar with the 
work.” 

Under the subhead, “An Executor’s 
Duty,” are listed thirty-two items. 

Referring to these two folders, George 
O. Everett, assistant vice-president, 
stated: “I feel that their contents are so 
important that I keep a constant supply 
of them on our customers’ counters.” 





Business Judgment Cannot Be 
Bequeathed To Dependents 


The Trusts and Guarantee Company, 
Limited, Toronto, in a current advertise- 
ment, refers to judgment and business 
wisdom in the following interesting 
manner: 

ASSETS 
You Own 
Yet Cannot 
Leave in Your 

Estate 


Judgment 
Business Wisdom 

Both you capitalized for earning 
power. 

Too, you employed both in conserving 
what you have accumulated. 

But these two assets cannot be 
passed on to your dependents. 

Consider seriously these facts as you 
think over the future welfare of your 
wife and family. 

Your estate will be their capital and 
your judgment will not be available to 
guide its conservation. Their actual 
livelihood may depend upon your pres- 
ent wisdom in planning your will and 
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choosing who shall carry out your di- 
rections. 

We suggest Trusts under your Will. 
And, as an added safeguard, appoint 
this Trust Company to be your execu- 
tor and trustee. 

Consult us on this suggestion. 


“We Accept Small Trusts” 

Small trusts was the subject matter of 

a recent newspaper advertisement of the 
Caleb Heathcote Trust Company of 
Scarsdale, New York. The advertisement 
reads in part as follows: 

WE accept small trusts and have never 
placed a minimum on the size of a 
trust estate. 

WE believe that trust company service 
should be available to persons with 
small estates if the provisions of the 
trust agreement warrant. Each trust 
is treated as a separate unit and 
given the personal attention requisite 
to meet its demands. 
find trust company service for small 
estates has proven helpful to those 
concerned—just as it has for large 
estates. 
welcome the opportunity to discuss 
small or large trusts with you and 
your attorney—and at a time best 
suited to your convenience. 


Advertising Investment Policies 

One of the recent newspaper advertise- 
ments of The National Bank of Com- 
merce of Norfolk, Virginia, of which 
Charles Webster is Trust officer, reads as 
follows: 


Outside Confirmation of Our Trust Invest- 
ment Policy 


“A trust institution should not buy 
or sell to its estates or trusts any 
securities or other property in 
which it, or its affiliate, has any 
personal financial interest, and 
should not purchase for itself, or 
its affiliate, any securities or other 
property from its’ estates or 
trusts.” 
This quotation from the Statement of 
Principles of the Trust Division, Amer- 
ican Bankers Association, accurately 
expresses the policy of this bank. 
Each trust investment, at “Commerce,” 
is approached with the interests of the 
trust beneficiaries, and with their in- 
terests only, in mind. “Commerce” has 
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no securities of its own for sale. The 
only remuneration “Commerce” re- 
ceives in trust work is its moderate fee 
as executor or trustee. 

Inquiries on any phase of estate and 
trust work are invited and always re- 
ceive our prompt attention. 


Canada Recovering Without 


Economic Experiments 

Sir Charles Gordon, President of the 
Bank of Montreal, addressing the bank’s 
stockholders: at their annual meeting 
December 3, said that Canada has moved 
forward consistently on the road to re- 
covery, and added that one of the princi- 
pal reasons for the Dominion’s progress 
was that it had not sought a panacea in 
the control of industry or in economic 
experiments. 

“The wisest course for us to follow,” * 
he declared, “is to give single-minded 
devotion to reviving business by the 
methods which experience has shown to 
be fundamentally sound and not to in- 
terfere with the improvement under way 
by applying new and untried theories 
and enacting hampering legislation. 

“If those who are prone to criticize 
what is called the capitalistic system 
would look around in Canada and ob- 
serve what private initiative is accom- 
plishing everywhere,” he said, “they 
would in all fairness have to admit that 
it is doing its full part in laying anew 
the foundations of prosperity.” 


Public Trustee of England 


A surplus of £30,276 for the year ended 
March 31 is shown in the twenty-sixth gen- 
eral report of the Public Trustee of England 
and attributed principally to “the general in- 
crease in capital values and to the continued 
exceptional activity in connection with in- 
vestments. .. .” 

During the year 994 cases were accepted, 
with total value of £14,833,329, compared 
with 1,071 cases the previous year, valued at 
£13,231,319. About 60% of the new cases 
were valued at less than £5,000, the average 
value of ordinary trusteeships being £12,324, 
and of executorships and administratorships, 
£18,966. Total annual expenses of £279,599 
included £223,237 for administering funds 
with nominal capital value of £215,000,000 
and landed property estimated at £50,000,000. 
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Corporate Fiduciary Associations 





First New England Trust Conference, Sponsored by Association 
in Boston, Held December 14—A\ll New England States 
Are Represented 


HE first New Eng- 
land Trust Confer- 
ence, sponsored by 
the Corporate Fiduciaries 
Association of Boston, was 
held December 14 at Bos- 
ton. More than 270 repre- 
sentatives of trust institu- 
tions from all of the New 
England states were pres- 
ent, and the consensus was 
that the “Baby Confer- 
ence,” as it was referred to 
by Rollin B. Fisher, in his 
address of welcome, should 
be repeated annually. 
Those who participated 





ROLLIN B. FISHER 


President, Corporate Fiduciaries As- 
sociation of Boston, and Vice Presi- 


trial Trust Company, Prov- 
idence, R. I.; Russell G. 
Fessenden, President, Bos- 
ton Five Cents Savings 
Bank, Boston; Lyman H. 
Allen, President, Boston 
Safe Deposit & Trust Com- 
pany, Boston; and John A. 
Reid, Examiner, Federal 
Reserve Bank, Boston. 

At the dinner which con- 
cluded the Conference, 
John G. Jackson, of the 
New York Bar, spoke on. 
“The Bar and Its Relation | 
to Corporate Fiduciaries.” 

Bentley W. Warren, 


in the discussions included dent, Old Colony Trust Co., Boston. President of the Boston 


Raymond H. Trott, Vice 

President, Rhode Island Hospital Trust 
Company, Providence, R. I.; Arthur C. 
Mason, Vice President and Trust Officer, 
Phoenix State Bank & Trust Company, 
Hartford, Conn.; William R. Herlihy, Jr., 
Trust Officer, State Street Trust Com- 
pany, Boston; Henry H. Andrews, Vice 
President, Old Colony Trust Company, 
Boston; Leon M. Little, President of the 
Trust Division, American Bankers Asso- 
ciation, and Vice President, New Eng- 
land Trust Company; William Davies 
Sohier, Jr., Trust Officer, Boston Safe 
Deposit & Trust Company, Boston; J. 
Cunliffe Bullock, Vice President, Indus- 


Bar Association, referred 
to the pleasant relations now existing in 
Boston as a result of the “Code of Rules 
for the Conduct of Trust Business by 
Massachusetts Bankers,” adopted in 
December, 1932, and. stated that he be- 
lieved there had been no real grievances 
presented to the Grievance Committee by 
either members of the Bar or of the 
Corporate Fiduciaries Association. 

Most of the addresses and discussions 
were informal, but TRUST Companies: 
Magazine is privileged to present a large 
part of the addresses of Mr. Fessenden 
and Mr. Jackson. 


Real Estate and Mortgages—R. G. Fessenden Makes Detailed 


Suggestions for Executors and Trustees 


ANY detailed suggestions for 
M executors and for trustees, re- 

garding real estate and mort- 
gages, were given with a minimum of 
unnecessary elaboration by Russell G. 
Fessenden, President, The Boston Five 
Cents Savings Bank, at the New England 
Conference on Trust Problems, Decem- 
ber 14. He said in part: 


“The first matter to be considered is 
real estate coming to an executor. There 
are two points in regard to the executor’s 
appraisal of real estate which it is 
worth while to have in mind: If possi- 
ble it is a good plan to form some opin- 
ion in regard to its value and talk to the 
appraiser before he files his final figures. 
There may be some points that he has 
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overlooked and in these days of high taxes 
it is wise to get as conservative an ap- 
praisal as possible. Second: If real estate 
is mortgaged, do not allow the appraiser 
to appraise the equity. This does not make 
so very much difference if the decedent is 
not on the note, but we had a case where 
the decedent was on the note and the 
equity was valued at nothing and on 
questioning the appraiser we found that 
the property was not worth the face of 
the mortgage and, therefore, there was a 
real loss to be taken. The proper way is 
to set up the real estate on one side and 
the note as a liability. 

“It is important to examine the real 
estate as soon as possible, find out all 
about the insurance, full description of 
the property, taxes, water bills, leases, 
etc. It is, of course, true that real estate 
vests at once in the devisee and not in 
the executor but nevertheless a conscien- 
tious executor should assume responsibil- 
ity till the wishes of the devisee can be 
ascertained. Often the executor is also 
the residuary trustee and the real estate 
will vest in him in that capacity. 

“Insurance companies will write a 
blanket fire insurance policy for a trust 
company covering for the full amount on 
any real estate of which it may become 
executor. The executor then has a reason- 
able time in which to examine the prop- 
erty and the insurance policies to ascer- 
tain if there is proper coverage. Mean- 
while the property is covered. There is 
no premium to be paid for such a policy 
except the promise to give to the insur- 
ance company any insurance which it is 
found necessary to write. In the same 
manner, public liability companies will 
agree without cost to insure against pub- 
lic liability if it is understood that the 
insurance will be written with them if 
needed. 


Real Estate Passing to Devisees 


“There are one or two questions which 
arise in regard to real estate passing to 
devisees: The real estate department 
should immediately examine the property 
and get in touch with any tenants, jani- 
tors, etc., and at first do only what is nec- 
essary to conserve the property. Naturally 
the rentals should be collected fram ex- 


isting tenants, the buildings kept heated, 
insurance seen to, etc. As soon as possible, 
of course, the trust officer should get in 
touch with the devisee and be guided by 
him as to future procedure. It should, 
however, be made perfectly clear by 
written instructions if possible just what 
the relationship is. 

“The awkward question arises when it 
is possible that the estate may be insol- 
vent. The real estate may be ultimately 
held for debt but meanwhile the execu- 
tor has no control over it, and apparently 
even in the case of fire loss the devisee 
can collect the insurance. Unless amicable 
arrangements can be made with the de- 
visee, in the case of an estate which is 
likely to be insolvent there doesn’t seem 
to be very much the executor can do for 
the time being. The executor should, of 
course, be vigilant to apply for a license 
to sell as soon as its necessity becomes 
apparent. In the case of real estate which 
is mortgaged, the equity alone passes, and 
if the decedent is on the note and the 
executor is obliged to pay the mortgage, 
he is entitled to reimbursement out of 
the property to the full amount of the 
mortgage. 


In Taking Over a Trust 


“There are certain points to be thought 
of carefully in taking over a trust from 
another trustee where there are mort- 
gages and real estate. If there is too large 
a proportion of real estate and mortgages, 
unless the mortgages are good, or if some 
of the real estate is fairly heavily mort- 
gaged, it is doubtful whether it is worth 
while to take on the trust. In any event 
no trust with real estate or mortgages in 
it should be taken over without the ap- 
proval of the Real Estate Committee. It 
is well to have the real estate reappraised 
and, if possible, to have it reappraised 
before the accounts of the former trustee 
are allowed and adjudicated. In the case 
of mortgages it is very important that 
the mortgages should be reappraised at 
figures satisfactory to the succeeding 
trustee and these appraisals should be 
entered in the final account of the pre- 
ceding trustee for allowance and adjudi- 
cation. 

“A succeeding trustee has been held 
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liable for negligence in not prosecuting 
the former trustee for negligence in al- 
lowing a mortgage to go bad. In taking 
over any real estate, a trustee runs a 
certain risk if he doesn’t look up the title. 
He may possibly pay taxes on property 
he doesn’t own, or on more property than 
he owns, but the expense is so large that 
it is not worth while to make a practice 
of locking up all the titles. However, a 
trustee should examine the property, par- 
ticularly as to possible rights of way, 
overhanging blinds, cornices, etc., to see 
if any easements are being acquired. * * * 

“We have all been bothered by people 
creating living trusts and insisting on 
putting in real estate in the names of 
nominees largely because they do not 
want the trust recorded. This leads to a 
good many complications and it is essen- 
tial that the trust should definitely state 
that the property is to be held in the name 
of a nominee without any liability on the 
part of the trustee and that the trustee 
is under no liability for so holding the 
property. 


Points About Care of Real Estate 


“In regard to the care of real estate 
one could write a volume, but a few points 
are worth mentioning. It is important 
that a yearly examination should be made 
of the property, not depending merely 
upon the rent collector seeing the prop- 
erty from time to time. He should make 
a trip once a year for the purpose of 
examining the property thoroughly from 
cellar to roof and report as to its condi- 
tion and any repairs necessary to be 
made. The same is true of property held 
for life tenants. In that case probably 
the condition of the interior of the house 
is not so important as the exterior. Even 
vacant land should be examined to see 
if the signs are still up and it hasn’t been 
made a dump or people are not obtaining 
rights of way, etc. These reports should 
be filed on a card, as they may be valu- 
able for evidence later on. In the case of 
properties handled by agents in other 
cities, if they are of any sizable amount 
somebody from the trust company should 
make an inspection about once a year 
even if you have entire confidence in the 
agent. : 
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In addition to provid- 
ing all the facilities of 
a New York City bank, 
the Marine Midland 


Trust Company offers a 


further service to firms © 


who require local con- 
tacts throughout the 
State of New York. This 
is made possible by its 
association with twenty- 
one other banks com- 
prising the Marine Mid- 
land Group. 


T™ 
Marine MidlandTrustCompany 
of New York 


BANKING OFFICES: 
120 Broadway 128 Chambers Street 
143 Liberty Street 12 East 45th Street 
110 William Street 17 Battery Place 





MEMBER OF THE NEW YORK CLEARING HOUSE ASSOCIATION 





MEMBER OF FEDERAL RESERVE SYSTEM 





MEMBER OF MARINE MIDLAND GROUP 
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The 
WASHINGTON LOAN 
and TRUST COMPANY 

Washington, D. C. 


Pioneer Trust Company of the National Capital 


Fiscal Agent of the Army and Navy Club 


Treasurer of Endowment Fund, the American 
National Red Cross 


Central Office West End Office 
F St. at 9th, N.W. 17th St. at G, N.W. 
MEMBER FEDERAL RESERVE SYSTEM 


“The real estate department should 
have a separate card for each piece of 
property with a full description and on 
the back of the card some analysis of the 
rents and expenses of various years. If 
you have very much property to look af- 
ter you will find it convenient to have a 
rent card for each property showing the 
tenants, leases, changes of rental, etc. It 
is also important that the rent bills 
should be made out by someone other 
than the rent collector. If a property has 
a rather large vacancy account a careful 
study should be made to see whether it 
should be remodeled so that it would pro- 
duce more income. Owners of real estate 
are possibly too apt to let property go 
without getting up-to-date advice as to 
whether, for instance, the suites should 
be changed from large ones to small ones 
or the stores should be sub-divided, ete. 

“In the case of property for sale it is, 
perhaps, just as well to put up a sign in 
the name of the trustee or else somebody 
in the real estate department rather than 
allow a broker to do so. The correspond- 
ence with brokers in regard to the sale 
of property is important and should be 
filed so that it could be readily ascer- 
tained if any action had been taken on 
the property. This is not entirely for 
your own information but it is a good 
plan in case any question comes up later 
as to whether an effort has been made 
to move the property. 


Mortgage Difficulties 
“There is one matter which probably 
occupies more of our time than anything 
else to do with real estate and that is, 
mortgages. Considerable care should be 
taken in getting complete information on 





the application blank as it saves a great 
deal of trouble and correspondence later 
on. Particularly full details in regard to 
rentals and expenses are essential. In the 
case of smaller mortgages it is an excel- 
lent plan to obtain a credit report on the 
applicant. In these days we are receiv- 
ing applications for mortgages which on 
the face look very good but possibly the 
applicant is a widow who has no means 
of support nor any way of paying inter- 
est and taxes. The mortgage may be all 
right but one is bound to have difficulty 
with such a mortgage before he gets 
through. It is also a good plan to check 
up with the former mortgagee and see 
what his experience has been. 


“In considering applications for mort- 
gages one should have in mind zoning 
restrictions, betterments, assessments 
and in larger buildings, building depart- 
ment regulations. We have all had experi- 
ence in getting into business in connec- 
tion with our mortgages and unless one is 
very sure of the lessee, great care should 
be taken in accepting mortgages on mo- 
tion picture theatres, garages, hotels, 
market gardens, etc. The report on the 
property should cover any necessary 
painting or repairs and whether the 
building is well or poorly constructed. If 
it is part of the property owned by the 
applicant, it is advisable to see that the 
taxes are split between the two parcels; 
otherwise there may be trouble in regard 
to the taxes. 

“When an existing mortgage is taken 
over into a trust it should be considered 
as an entirely new mortgage and a care- 
ful examination as outlined above should 
be made. Participation or split mortgages 
should be avoided, at least till the law is 
perfectly clear on the subject. 


“Unless the trust specifically requires 
it, it is not wise to put too large a propor- 
tion of mortgages into a trust or too large 
mortgages. We used to think it was all 
right but we have had so many troubles 
with mortgages that it is well to have 
this thought in mind. If there is real 
estate in the trust still greater care 
should be taken in this matter. We have 
all found that well selected mortgages on 
small dwelling houses have been the saf- 
est ones we have had. * * * 
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“Amortization of mortgages on dwell- 
ing houses probably is wise but if you 
have a perfectly good mortgage that runs 
for three years, it seems hardly neces- 
sary to amortize the mortgage and the 
investment of small sums is a nuisance. 
It is an entirely different thing from tak- 
ing a mortgage for twenty years. Pro- 
vided you examine the mortgage carefully 
at the end of three years, there does not 
seem any need of amortization if the 
mortgage is good. 


Great Care Needed on Leases 


“Great care should be taken in regard 
to leases on property. If the lease is 
recorded prior to your mortgage and you 
foreclose, you take the property, of 
course, subject to the lease. If the lease, 
however, is not recorded and adds to the 
strength of the mortgage, it is wise to 
try to get the lease tied into the mortgage 
so that in case of foreclosure you will 
not wipe out the lease. 

“There are a few technical questions 
about the mortgage deed which it is well 
to have in mind. In modern buildings, 
particularly apartment houses, there are 
a great many necessary fixtures which 
are probably not real estate. You should 
add clauses to include heating, lighting 
and plumbing fixtures, but when you 
come to engines, motors, ice-making or 
refrigerating apparatus, incinerators, 
screens, awnings, etc., it is a question 
whether or not they are real estate. They 
probably are not. You can have them 
added to the mortgage for what they are 
worth but if you want to be very careful, 
you should take a chattel mortgage on 
them and record it, not with the registry 
of deeds, but with the city clerk. Quite 
a number of trustees put them in the 
mortgage for what they are worth. Prob- 
ably except in case of bankruptcy this 
would have a moral effect under which 
you could lay pretty good claim to them 
in case of foreclosure. 

“As to the care of mortgages other 
than collection of interest and seeing that 
the taxes are paid and also the water 
bills, there are one or two matters to be 
spoken of. Insurance coverage naturally 
has to be checked carefully. If times ever 
get better so people pay off mortgages, 
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before any extension is made the real 
estate department would naturally check 
up with the trust officer to see whether 
he wants it paid off or not. Before the 
mortgage is extended, a letter should be 
sent to the mortgagor stating that if he 
wants the mortgage extended, he should 
give full facts in regard to the property. 
A simple way to do this is to have the 
letter on one side of the sheet and on 
the other side a statement of all the 
facts that are requested. With this in- 
formation in hand, a careful examination 
of the property should be made just as 
if the mortgage were being taken for the 
first time. This is particularly important 
as a great many mortgages have been 
allowed to go bad because they have not 
been examined from time to time. There 
are a few points that should be consid- 
ered in the revaluation although they are 
probably fairly obvious: 

“Increase in the rate of local taxation 
or assessment and other carrying 
charges. 

“Any increase of vacancies in the lo- 
cality. 
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“More ‘For Sale’ signs in the neighbor- 
hood than when the mortgage was taken. 

“Any new ordinances affecting zoning, 
parking, etc. 

“Needed repairs. 

“Any re-location of chain stores and 
other important retail establishments. 

“Decreased earning power caused by 
changes in the character of business oc- 
cupying the premises. 

“Any important industries leaving the 
neighborhood. 

“Any change in the character of a resi- 
dential section caused by an influx of 
families who are unable to pay as high 
rents as formerly. 

“Any neglect in the upkeep of grounds 
in the best residential section. 

“Business encroaching upon the resi- 
dential section. 

“With investment property — any 
change in the character of the tenants, 
or a change to a business which cannot 
afford to pay such large rentals as for- 
merly. 


Mortgage Renewals 


“If the mortgage is not good enough 
to renew and it seems wise to let it run 
overdue, it should be brought up to the 
Committee each year and checked care- 
fully. It is sometimes wiser to let mort- 
gages run overdue, particularly if you 
can’t get any promise from the owner 
to make payments and the mortgage has 
a small margin. Of course if you do make 
an extension you want to be sure that 
you are not letting a good promiser go 
and accepting an inferior one on the 
extension, as the extension relieves the 
maker of the note, if he is not a party 
to it, from any responsibility. We all have 
a good many mortgages where the margin 
is pretty thin but we are receiving inter- 
est and taxes. We naturally try to get 
payments and in some cases it is found 
that by lowering the rate of interest you 
can get considerably larger payments. If 
possible, don’t let the second mortgage get 
principal payments if the first mortgagee 
is not receiving them. If you have a large 
amount of mortgages you probably have 
a considerable number of mortgages 
which are giving you trouble. It is im- 
portant that these should be segregated 


on cards with a full description and fol- 
lowed constantly, not merely once a year, 
but once a month. It is surprising how 
much can be done on poor mortgages if 
they are followed persistently. * * * 
“Every assistance should be given to a 
mortgagor to obtain an abatement if his 
property is really assessed for too much. 
It should be carefully followed to see that 
he has filed the necessary petition for 
abatement with the assessors, etc. 


Foreclosures 


“Foreclosures bring up a good many 
awkward questions for trustees, some of 
which apparently the courts have not 
settled. A mortgagee should be very care- 
ful about the repairs that he makes while 
in possession. If he does more than is 
absolutely necessary to protect the prop- 
erty, he is apt to get into trouble with the 
mortgagor if the property is sold to a 
real purchaser at foreclosure sale, or if 
the mortgagor makes good all his de- 
ficiencies he is likely to have trouble in 
his accounting with the mortgagor as to 
the receipts of rentals and expenses on 
repairs. Of course a second mortgagee, if 
known, should be notified of the sale 
although this is not legally necessary. 

“In bidding at a foreclosure sale, one 
can bid what is a fair market price for 
the property and if he can show to the 
satisfaction of the tax authorities that 
such is a fair price and that the maker of 
the note is not good, he can prove a tax 
loss. There is another reason for not 
bidding in the property at too low a fig- 
ure, and that is, that if you are really 
trying to collect a deficiency judgment, 
the court might rule that the figure was 
too low. In case of a deficiency judgment, 
it is wise for a trustee in every case to 
make a careful examination and find out 
if the mortgagor is good and can pay 
anything on the deficiency. You should 
have an attorney, collection or credit 
agency make a report on all cases so you 
can show at least due diligence. 

“In regard to taking a deed from the 
mortgagor instead of foreclosing, unless 
the property is of very small value it is 
probably better not to do so although if 
you are satisfied that there is no duress, 
and if the mortgagor comes forward and 
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requests it, you can probably do it safely. 
You always run the chance of the mort- 
gagor becoming insolvent and the deed 
being invalid. 

“In foreclosing mortgages the question 
of leases comes up. If the lease was made 
subsequent to the mortgage and there is 
a very valuable lease on the property 
which couldn’t be duplicated, it is worth 
trying to get the lease assigned, or at 
least make some compromise with the 
mortgagor. This matter should be care- 
fully considered before anything is done. 
* & * , 

“There is one matter in connection with 
foreclosure of mortgages that is well to 
have in mind. If you learn that the mort- 
gagor has other property which is free 
and clear and the mortgage you have is 
somewhat doubtful, you can, of course, 
attach the other property and bring suit 
under the note but if you do this and fol- 
low it through to the end, you probably 
forfeit your mortgage security. In any 
case, be sure to attach all the property the 
man has except that on which you hold 
the mortgage and then your position is 
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certainly better. You can bring suit to 
collect partial payments or interest with- 
out losing your lien on the original prop- 
erty for the balance. 

“When we come to the question of how 
to keep the trust accounts in connection 
with property after a foreclosure sale as 
between income and principal, there does 
not seem to be any definite ruling by the 
probate courts. Trust companies have 
spent a good deal of time and attorneys’ 
fees in trying to establish what is proper 
procedure but they are not very clear as 
to just what they should do except to 
follow the general rule of hanging on to 
your principal as much as possible. It is 
probably safe practice to take net income, 
if any, at least for the time being, and 
reduce the expenses of foreclosure, taxes, 
repairs, etc., at least to the face of the 
original mortgage. Some think that the 
process should be continued until the book 
value of the property is brought down 
somewhere near the market price. When 
the property is finally sold, if the price is 
more than the face of the original mort- 
gage, it is probably safer to take from 
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the net amount of the sale enough to re- 
turn the advances that have been made 
from principal while in possession or dur- 
ing foreclosure and afterward so that the 
principal account stands at the face value 
of the original mortgage. Apparently in- 
come should be credited with such por- 
tion of the net sale price as the overdue 
interest at the time of foreclosure bears 
to the book value of the property. * * * 

“In the case of overdue taxes on prop- 
erty on which a mortgage is held it is 
probably better to let the taxes run for 
some time rather than for the mortgagee 
to pay them, particularly if they are ex- 
cessive. The mortgagor is a little bit more 
worried about having property sold for 
taxes than he is if the mortgagee pays 
the taxes and he owes the mortgagee. If 
the mortgagee does pay the taxes, it is a 





very good plan to try to make some defi- 
nite trade with the mortgagor to pay them 
up on the instalment plan in addition to 
any other payments he may be making. 
Every assistance should be given to the 
mortgagor, particularly if the mortgage 
is somewhat doubtful, to get a reduction 
of taxes. * * * 

“In the liability policies, it is well in 
large estates to have $10,000 to $20,000 
policies and perhaps $20,000 to $40,000. 
In a suit against a very rich estate the 
verdict is very apt to be higher than with 
a small estate. Be careful to have the lia- 
bility policies cover not only the trustees 
as trustees, but also as individuals, as it 
is possible to have a suit brought against 
the trustees as individuals for negligence. 
It doesn’t cost any more and it is a pretty 
good protection.” 





Fiduciary Relations with Bar Highly Satisfactory, Jackson 
Says in Explaining Broader Aspects of Question 


FFORTS of the American Bar 
y Association to prevent the un- 

lawful practice of law have an 
importance “far beyond keeping peace 
between the lawyers and the bankers and 
beyond preventing title companies, collec- 
tion agencies, automobile clubs, credit 
bureaus and innumerable other agencies 
of one sort or another furnishing legal 
services.” 

This statement was made by John G. 
Jackson, for many years Chairman of 
that Association’s ‘““Committee on the Un- 
authorized Practice of the Law,” at the 
New England Conference on Trust Prob- 
lems, December 14. 

Before explaining the reasons for mak- 
ing the statement, Mr. Jackson reviewed 
the controversy which arose between the 
Bar and corporate fiduciaries, and the 
“splendid results” which have come from 
the combined efforts of committees rep- 
resenting the two groups. 

“Both the committee of the Trust Di- 
vision and of the American Bar Associa- 
tion,” he said, “urged a spirit of con- 
ciliation and fair play and that every 
reasonable effort be made to dispose of 
controversial questions by negotiation 
and agreement, rather than by litigation. 


The result has been that Bar Associations 
and Fiduciary Associations have agreed 
in some 33 instances on a joint declara- 
tion of acceptable principles. In other 
instances consent decrees establishing 
principles which both parties have agreed 
to accept have terminated law suits that 
otherwise would have gone through the 
usual course of delay and expense and 
resulted in increased antagonism. While 
it would be interesting, it would require 
far too much time to discuss and analyze 
the different types of declarations and 
the different subjects covered by them. 
Many of them reflect local conditions, 
but it is generally true that in all of 
them are found the principles approved 
and adopted in 1933 by the American 
Bankers Association and later made a 
part of the Code of Fair Competition 
for Bankers. * * * 

“These accepted principles recognize 
clearly that fiduciaries may not render 
legal services to prospective testators or 
trustors and the necessity of undivided 
allegiance at all times. While the Bankers 
Code does not in terms state that the 
prospective testator must receive the ad- 
vice of his own counsel free of divided 
allegiance, any contrary view would be 
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clearly inconsistent with the principle 
which it does state that it is the duty 
of a trustee to administer a trust solely 
in the interest of the beneficiaries with- 
out permitting the interests of the 
trustee to in any way conflict. 

“In order that I may not seem to be 
placing upon the fiduciary all of the rules 
of conduct, let me state that no less im- 
portant rules are applicable to members 
of the Bar. 

“First of all, there can be no doubt 
that except for the participation of mem- 
bers of the Bar in the preparation of 
wills and trusts no serious controversy 
between the fiduciaries and the lawyers 
could have arisen. 

“Then, again, the question of whether 
or not a divided allegiance exists in vio- 
lation of the Canons of Ethics governing 
the lawyer’s conduct is primarily a ques- 
tion for the lawyer’s conscience, the 
answer to which may be properly accept- 
ed in many—not all—cases by the fidu- 
ciary. Finally, as the New Jersey state- 
ment of principles puts it: 





“An attorney, consulted or employed 
by a client with respect to the appoint- 
ment of a Corporate Fiduciary, selected 
by the client, in any fiduciary capacity, 
shall not directly or indirectly influence 
the client against appointing or having 
appointed the specified Corporate Fidu- 
ciary unless the attorney, in good faith, 
believes that such Corporate Fiduciary 
should not be appointed.” 


“The general situation today as I see 
it is in accord with these principles and 
is highly satisfactory. It is not in all 
places perfect, but perfection is not at- 
tainable in any endeavor, and there can 
be no doubt of the existence of the right 
spirit between the two organizations, and 
that should solve the problems that will 
arise from time to time in the future. 

“T venture to suggest that one such 
problem will have to do with advertising 
by fiduciaries. There has been a tendency 
in recent advertisements to state what 
the law is in its relation to estates and 
trusts. The danger of such advertise- 
ments lies first in the possibility of error 
or of incompleteness in the statement of 
the law contained in the advertisement 
and, secondly, in the danger of misappli- 
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cation of the law by the lay reader of 
the advertisement—and that is likely to 
make an extremely difficult situation for 
a lawyer dealing with a client who ac- 
cepts—and quite naturally—the state- 
ments of a reputable financial institution 
as entirely complete and true. I leave 
with you the suggestion that the volun- 
tary limiting of advertising by corporate 
fiduciaries may be worth consideration 
by your association. I would strongly 
deprecate legislation on this subject as 
likely to be unfair, inadequate and tend- 
ing to create that unnatural state, a 
static condition. No need ought to exist 
for the Legislature to act for this pur- 
pose. 


Broader Aspects of Question 


“The subject of this address has, how- 
ever, an importance far beyond the rela- 
tionship of the fiduciary and the Bar for 
which I ask your special consideration. 
It is recognized in the declaration of the 
Bankers Code which I have quoted that 
attorneys-at-law constitute a professional 
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group that perform essential functions in 
relation to trust business and have a com- 
munity of interest with trust institu- 
tions in the common end of service to the 
public. * * * 

“Laymen and, indeed, certain lawyers, 
are apt to view the work of a committee 
on the unauthorized practice of the law 
as one of self-preservation for the benefit 
of the Bar alone. In my judgment, this 
view is completely wrong and without 
logical support. As a matter of fact, legal 
services rendered by or under the direc- 
tion of laymen are more likely than not 
to create work for lawyers. 

“It would be easy enough to describe 
unlawful activities on the part of lay- 
men and corporations in practically every 
branch of the law. These have occurred 
and still exist wherever legal business 
can under one guise or another be solicit- 
ed by laymen, and profit is invariably 
the motive. 

“If these conditions are allowed to con- 
tinue there can be no doubt that the 
practice of the law as an independent 
profession will come to an end, for mem- 
bers of the Bar observing the standards 
of conduct presently required of them by 
tradition and by the Canons of Ethics 
cannot compete with the _ solicitation, 
salesmanship and advertising of lay 
agencies. The inevitable development will 
be a group of specialists in lay employ. 
The collection agencies will hire lawyers 
to collect accounts and engage in com- 
mercial practice, corporate fiduciaries 
will hire lawyers to prepare wills and 
trust agreements and advise in the ad- 
ministration of estates, title companies 
will have a staff of lawyers who will do 
conveyancing business and examine titles, 
adjusters will employ lawyers whose serv- 
ices will be confined to the field of neg- 
ligence law, credit associations will direct 
the activities of their lawyers in matters 
relating to insolvency. The only possible 
way of escape from this is one which was 
closed by the decision of the New York 
Court of Appeals in Matter of Cooper- 
ative Law Company, (198 N. Y. 479). In 
that case a number of lawyers organized 
a corporation for the sole purpose of 
providing legal services of various kinds 
and through the means of the corpora- 
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tion procuring subscribers or clients. 
Although this occurred before an amend- 
ment to the New York Penal Law made 
it a crime for corporations to practice 
law, the Court of Appeals held that it 
was fundamental in the law and in the 
administration of justice that corpora- 
tions could not engage in the practice of 
law. In other words, that the character 
and special training required of lawyers 
cannot be incorporated. 

“If the Bar comes under lay control, 
then obviously lawyers must look for- 
ward to a complete change of status, and 
the question to be decided is whether or 
not such a change of status is in the 
interests of the public. At the present 
time and for generations past the privi- 
lege—not the right—to practice law has 
rested upon an expression of public policy 
by statute and by rule. It has been 
deemed necessary to the proper adminis- 
tration of justice that those seeking ad- 
mission to the Bar should be men of 
special training, of proven character and 
high standards of conduct. This is be- 
cause the administration of justice is 
that part of the structure of government 
which is responsible for the maintenance 
of law and oder, the preservation of 
property rights and personal security. If 
these standards, established as necessary 
by the state and accepted and approved 
by the Bar, are requisite in our social 
order, it may well be asked why laymen 
should be allowed to break them down 
and why, if statutes and rules have fixed 
educational qualifications and_ ethical 
standards, should they not be enforced. 
* & & 

“T hope, gentlemen, that you are per- 
suaded that the proper administration 
of justice in the interests of not only 
fiduciaries and lawyers, but, above all, 
the public, requires that the Bar as a 
whole must be independent and free of 
lay and corporate control and that only 
such a Bar is adequate to constitute a 
live and growing profession as distin- 
guished from specialized groups of men 
devoted to making money for lay em- 
ployers and their stockholders. If you are 
so persuaded, I urge that your Associa- 
tion will actively cooperate in the pre- 
vention of unauthorized and unethical 






































A hr 








PERS Ail PT SR aD 














practices—by persuasion, if possible, but 
if not, by assisting in proceedings 
brought and prosecuted without fear or 
favor and seeking to accomplish that 
result.” 


Maine Association Reports Its 
“Most Helpful Meeting” 


The annual meeting of the Corporate Fi- 
duciary Association of Maine was held in 
Portland, November 20. Regarding this 
meeting, Alden H. Sawyer, Secretary-Treas- 
urer, writes as follows: 

“Most of our former meetings have con- 
sisted of dinner, followed by a speaking pro- 
gram. This year, however, we added an 
afternoon session in the form of a round 
table discussion of trust department admin- 
istration and examinations. This session was 
presided over by Roland E. Clark, and was 
very well attended. The consensus of opinion 
following the meeting was that it was one 
of the most instructive and helpful meetings 
held since the founding of the association. 

“At the evening meeting Leon M. Little 
was a guest of honor and spoke briefly as a 
representative of the Trust Division. Henry 
A. Theis of the Guaranty Trust Company 
gave a very interesting talk on the experi- 
ences and difficulties of the Banking Code 
Committee.” 

Officers elected for the ensuing year were 
as follows: President, Ralph A. Bramhall, 
Vice President, The Portland National Bank; 
Vice President, Karl R. Philbrick, Assistant 
Secretary and Assistant Treasurer, The 
Eastern Trust and Banking Company, Ban- 
gor; Secretary-Treasurer, Alden H. Sawyer, 


EDIToR’s NOTE: O. Eugene Davis, 
Trust Officer, The First National 
Bank, Beaumont, Texas, spoke on 
this subject November 24 before 
the Trust Division of the Texas 
Bankers Association at Houston. 
The paper published below was pre- 
pared by Mr. Davis, at our request, 
as a revision and condensation of 
the informal discussion presented 
at that time. 


ANY trust officers are unmindful of 
M the possible personal liability for 
Federal taxes that arises in the ad- 
ministration of estates. Too often the knowl- 
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Assistant Trust Officer, National Bank of 
Commerce of Portland. 

Members of the Executive Committee for 
three years: Alden G. Smith, Trust Officer, 
Bath Trust Company; Elmer W. Campbell, 
Assistant Cashier, Manufacturers National 
Bank, Lewiston, Maine. 

Committee on Fees: Sewall C. Strout, 
Chairman, Vice President, The Canal Na- 
tional Bank, Portland; A. F. Maxwell, Vice 
President, First National Bank, Biddeford; 
Roland E. Clark, Vice President, National 
Bank of Commerce of Portland. 

Committee on Cooperation with the Bar: 
Roland E. Clark, Chairman, Vice President, 
National Bank of Commerce of Portland; 
Homer T. Waterhouse, President, First Na- 
tional Bank Biddeford; G. J. Wallingford, 
Treasurer, Lewiston Trust Company, Lewis- 
ton; E. E. McFarland, Cashier, Merchants 
National Bank, Bangor; Sherman N. Shum- 
way, President, Merrill Trust Company, 


Bangor; Leslie H. Goldsmith, Cashier, First . 


National Bank, Skowhegan; Elford H. Mori- 
son, Treasurer, Wilton Trust Company, 
Wilton. 





South Carolina Trust Division 


The South Carolina Bankers Associa- 
tion, Trust Division, at their annual 
meeting recently held in Columbia, elected 
the following officers for the ensuing 
year: 

President, J. H. McGee, Assistant Vice- 
President and Trust Officer, South Caro- 
lina National Bank of Charleston; Vice- 
President, John G. Barron, Trust Officer, 
Peoples National Bank, Rock Hill; Sec- 
retary-Treasurer, J. C. Goodwin. 


edge of this personal liability comes after 
the liability has been incurred. 

Article 3466 of U. S. Revised Statutes 
gives the United States a first call on assets 
of an estate for the payment of Federal 
taxes, stating that: 

“Whenever any person indebted to the 
United States is insolvent, or whenever the 
estate of any deceased debtor, in the hands 
of the executors or administrators, is insuffi- 
cient to pay all of the debts due from the 
deceased, the debts due to the United States 
shall be first satisfied.’’ 

And then Article 3467 provides that: 

“Every executor, administrator, or assignee, 
or other person, who pays, in whole or in 
part, any debt due by the person or estate 
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for whom or for which he acts before he sat- 
isfies and pays the debts due to the United 
States from such person or estate, shall be- 
come ANSWERABLE IN HIS OWN PER- 
SON AND ESTATE to the extent of such 
payments for the debts so due to the United 
States, or for so much thereof as may remain 
due and unpaid.” 


In other words, suppose that you qualify 
as administrator of the estate of a deceased 
person. You marshal the assets of the es- 
tate, pay the known claims, distribute the 
assets, and receive your discharge. Then it 
develops that this decedent owed some in- 
come tax for some year during his liftime. 
Even though this income tax debt was not 
theretofore known to exist, either by you or 
the Bureau of Internal Revenue, you may 
be held personally liable for its payment. 
Such was the circumstance in the case of 
Elna S. Evans, former Administratrix of the 
Estate of J. W. Evans, Petitioner, vs. Com- 
missioner of Internal Revenue, respondent, 
decided by the United States Board of Tax 
Appeals on June 4, 1928. (12 BTA 334). In 
this case Elna S. Evans was the administra- 
trix and widow of J. W. Evans, who died 
December 31, 1920. She performed her duties 
as administratrix, including the publishing of 
notices to creditors. On March 11, 1923, she 
was discharged as administratrix by order 


of the chancery court, and thereafter the as- 
sets of the estate were distributed in accord- 
ance with such decree. On September 17, 
1924 (approximately eighteen months after 
her discharge, and nearly four years after 
date of decedent’s death), the Commissioner 
of Internal Revenue advised the administra- 
trix of additional income taxes owing by 
decedent on account of income received by 
him in his lifetime.and during the year 1919. 
Thereupon the executrix filed a petition in 
the chancery court in which she alleged: her 
appointment as administratrix of said es- 
tate; that she had duly published notices to 
creditors; that all claims presented were 
lawfully paid by order of the court; that the 
time for filing claims expired without any 
knowledge on her part of the existence of 
the tax liability now in question; that the 
said estate was thoroughly investigated by 
the inheritance tax section of the United 
States Government and no demand made for 
any inheritance tax; that she filed her final 
account which was approved by the court; 
that the said court entered a final decree dis- 
charging her as administratrix of the estate, 
cancelling her bond and ordering distribu- 
tion of the estate; that she did so distribute 
the assets of the estate and now is without 
funds to satisfy the tax liability here in 
question, even if same were just and correct; 
that the United States government now 
seeks to collect income taxes for 1919 on 


account of the return of income filed by J. W. — 


Evans for such year as to which she had no 
funds with which to satisfy same nor did 
she have, and had not ever had, records or 
information with which to verify the correct- 
ness of the same; and prayed such equitable 
relief as the court might grant. 

Thereupon the chancery court entered a 
decree reciting certain of the facts in her 
petition and ordered and adjudged that said 
administratrix had theretofore been lawfully 
discharged, that she had well and truly ad- 
ministered all property in her hands as ad- 
ministratrix, that she be held harmless by 
authority of the State of Mississippi from 
said demand for said taxes; that said Elna S. 
Evans as an individual be protected and held 
harmless by authority of the State of Mis- 
sissippi from said demand, “as she, said Elna 
S. Evans well and truly did and performed 
all things of her by law required, under or- 
der of this court, and that no person for that 
which was done by said administratrix, un- 
der order of this court hold her personally 
responsible.” 

Upon a hearing of these facts, the Board 
of Tax Appeals, held that discharge did not 
defeat the government’s right to collect its 


Fas aN Bek x te nit ol 








‘Tokertate 1 631 

















mE TERS I 






eau 





ee ial atta NS AM ES 





1a 






Pn ta sabreiaidh satin eens 



























taxes. The following excerpts are quoted 
from the opinion: 


“Tt seems to be well established that a claim 
by the Federal Government is not barred for 
failure to present the same within the time 
prescribed by the State statute.” 

Quoting U. S. vs. Backus, 24 Fed. Cas., No. 
14491, the Board stated: “The exclusive juris- 
diction given to the probate court, in the settle- 
ment of decedents’ estates, cannot affect the 
claims of the government, however it may 
bear on private claims. * * * there can be no 
obligation to present the account for adjust- 
ment to the probate court. * * * Such a rule 
of procedure, would subject the action of the 
Federal government to the regulation of the 
state government.” 

The Board further stated: ‘‘While it cannot 
be doubted that the State court was well 
within its rights in discharging the petitioner 
as administratrix and thus terminating the 
administration of the estate insofar as the 
State was concerned, this can have no effect 
on the right of the Federal Government to 
assess and collect the taxes in controversy 
within the period of limitations prescribed by 
Congress. To hold otherwise would place undue 
limitations on the taxing power of the Fed- 
eral Government under the Sixteenth Amend- 
ment of the Constitution and make the Federal 
statutes yield to State statutes which are in 
conflict therewith.” 

The Board, in stating that discharge of ad- 
ministratrix did not preclude the United 
States from collecting such tax, states that it 
is to care for such contingencies that Section 
3467 of thé Revised Statutes (quoted above) 
was enacted. 

Then the Board said: ‘“‘The word ‘debts’ 
as used in Section 3466 of Revised Statutes 
includes taxes.’’ Moreover, that ‘“‘the term 
‘debts,’ as used in the statutes relating to 
the estates of deceased persons, is not limited 
to such as are strictly legal debts, but mani- 
festly includes every claim and demand by a 
creditor, whether recoverable at law or in 
equity.”’ 


. . . 
In conclusion, the Board’s opinion states: 


“When, therefore, the petitioner became 
administratrix, one of the liabilities which 
existed was the liability to pay the Federal 
taxes here in question. * * The tax that the 
Commissioner is claiming became due to the 
United States when the decedent filed his 
return for 1919 and was payable in that year. 
* * * The fact that the Commissioner had not 
determined the existence of the liability prior 
to the discharge of the administratrix does not 
alter the fact that the liability of the estate 
to pay the tax existed prior to such discharge 
and that it was due to be satisfied from the 
assets of the estate.” 


The decision of this (the Evans) case has 
subsequently been followed in other cases, 
including Kaufmann, Adm., vs. Commis- 
sioner, 15 BTA 141 (affirmed by Circuit 
Court of Appeals, 44 Fed. (2nd) 144), and 
Wright, et al vs. Commissioner, 28 BTA 
543. The following, quoted from the Board’s 
opinion in Wright, et al vs. Commissioner, is 
of interest in this connection: 


“This leaves for consideration the final 
question of personal liability of the petition- 


ers H. H. Dean, Jr., and Frank M. Spratlin. 
These petitioners contend that they are not 
personally liable as fiduciaries for the same 
reason urged in bar of liability as transferees, 
that is to say, because the respondent did not 
assert any deficiency against the estate prior 
to the distribution of the assets and discharge 
of the administrators.” 

“Precisely the same contention was made 
and was considered by us in the cases of 
Joseph Simon, Executor, 9 BTA 84; Elna S. 
Evans, Administratrix, 12 BTA 334; and 
Kar! J. Kaufmann, Administrator, 15 BTA 
141.” 

“In the Simon case, we held that the former 
executor was personally liable for a deficiency 
in estate tax.’’ * * * 

“In the Evans case we held that the former 
administratrix was personally liable for the 
tax due from the estate, notwithstanding the 
estate had been administered, the assets dis- 
tributed, and the administratrix discharged 
without knowledge of the existence of the de- 
ficiency.”” * * * 

“In the Kaufmann case we held, on au- 
thority of the Evans decision, supra, that the 
petitioner was personally liable for an income 
tax due on the decedent’s estate, even though 
the deficiency notice was mailed after the 
estate had been fully administered, the peti- 
tioner discharged as administrator, and the 
assets distributed in accordance with a decree 
of the court having jurisdiction over the 
estate.”’ 

“See also United States vs. Rodenbough, 21 
Fed. (2D) 781.” 

“On authority of the above cited decisions, 
we hold in the present case that petitioners 
H. H. Dean, Jr., and Frank M. Spratlin, are, 
each, personally liable for the deficiency in 
controversy.”’ 


From the foregoing, it will be seen that an 
executor or administrator might be held per- 
sonally liable for taxes owing by the de- 
ceased person for whom he acts, even though 
the existence of such tax liability has not 
been determined at the time of winding up 
the affairs of such estate. 

Therefore, we must look to ways and 
means of relieving oneself of this liability. 

With respect to estate taxes, the law 
plainly describes a method by which execu- 
tors or administrators may release them- 
selves from personal liability. This is found 
in Section 313 (b), Revenue Act of 1926, 
which provides that: 


“If the executor makes written application 
to the Commissioner for determination of the 
amount of the tax and discharge from per- 
sonal liability therefor, the Commissioner (as 
soon as possible, and in any event within one 
year after the making of such application, 
or, if*the application is made before the re- 
turn is filed, then within one year after the 
return is filed, but not after the expiration 
of the period prescribed for the assessment 
of the tax in section 310) shall notify the 
executor of the amount of the tax. The execu- 
tor, upon payment of the amount of which 
he is notified, shall be discharged from per- 
sonal liability for any deficiency in tax there- 
after found to be due and shall be entitled to 
a receipt or writing showing such discharge.”’ 
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However, this relates only to Federal es- 
tate taxes, and with respect to income taxes 
there is no similar provision. There is a pro- 
vision (Section 275, Revenue Act 1934), un- 
der which prompt assessment may be re- 
quested, which prohibits assessment of tax 
after a certain period following such re- 
quest, EXCEPT AS PROVIDED IN SEC- 
TION 276. 

For the exception we turn to section 276 
and find that in the case of a false or fraudu- 
lent return with intent to evade tax, or of a 
failure to file a return, the tax may be as- 
sessed * * * at any time. 

Another means of avoiding this personal 
liability might appear to be compliance with 
section 606, Revenue Act of 1928, which per- 
mits the Commissioner to enter into agree- 
ments with taxpayers relating to the liabil- 
ity of such taxpayer, after which the case 
shall not be reopened, but this section also 
embraces a similar exception, “except upon 
a showing of fraud or malfeasance, or mis- 
representation of a material fact.” 

Statutes of limitation on collection of tax 
do not apply in the case of false or fraudu- 
lent returns, or in cases where no return is 
filed. Therefore, if a person has taxable in- 
come and fails to file a return, or, if a false 
or fraudulent return is filed, he owes the 
tax, at that time, and no limitation runs 
against this indebtedness. In the event of his 
death, the liability for this tax is an indebt- 
edness against his estate, even though not 
known to exist, and the executor or admin- 
istrator who settles his estate, without pay- 
ing this tax, renders himself personally 
liable. 

While there is no thought in the author’s 
mind that relief should be afforded those 
who file false or fraudulent returns, or who 
fail to file a return when one is due, it is 
manifestly unfair that such a tax liability 
should be personally collectible from the 
executor or administrator of such a person’s 
estate, when the existence of such a lia- 





bility cannot be determined by diligent 
search on the part of such executor or ad- 
ministrator. 

Take this hypothetical case: 

John Doe died in 1925; you were executor 
of his estate; you paid all known lawful 
claims; you requested prompt assessment of 
his income tax liability; you paid all taxes 
demanded. You wound up the affairs of John 
Doe’s estate in 1927, paying debts in excess 
of $300,000.00. The beneficiaries of his estate 
are now insolvent. In 1934 the Commissioner 
of Internal Revenue finds that John Doe filed 
a fraudulent return for the year 1918, and 
that John Doe should have paid an addition- 
al $100,000.00 of tax. 

No limitation. has run against this de- 
ficiency in tax. 

It was a debt due the United States at the 
time John Doe died. 

You have paid debts due by John Doe with- 
out having first satisfied the debts due to the 
United States. 1 

Under Section 3467, quoted above, and 
cases cited herein, it appears that the Fed- 
eral government, can collect John Doe’s de- 
ficiency from you, individually. While it is 
possibly true that you would have recourse 
on the heirs of John Doe, they are now in- 
solvent. Should you be made to pay it? The 
answer is NO—you shouldn’t be made to 
pay it, but—you have been cited the law— 
what do you think? 

This is a condition that demands the at- 
tention of Congress. It is most unreasonable 
that an executor or administrator should be 
held personally liable for taxes of decedents 
for whom they act, when such tax debt is 
beyond their knowledge, even after making 
diligent search therefor, such as a reasonably 
prudent person would make. This situation 
should be immediately brought to the atten- 
tion of your Senator and Representative, so 
that appropriate legislation can be had be- 
fore you have to pay John Doe’s deficiency 
in his income tax. 











Entire Future of Trust Business Depends to Great Extent 
On Public Relations—Pullen Makes Suggestions 





7 HE matter of public relations of 
corporate fiduciaries cannot be 
stressed too greatly or too often,” 
P. P. Pullen, Director of Publicity, Chi- 
cago Title and Trust Company, asserted 
November 23 at a meeting of the Cor- 
porate Fiduciaries Association of Wis- 
consin, at Milwaukee. “On it depends, to 
a great extent, the entire future of the 
trust business. 

“Corporate fiduciaries have done a 
good job, are doing a good job and will 
continue to do a good job. We, ourselves, 
know that to be true, but we must con- 
vince the public of its truth. 

“We must spread the gospel of trust 
service far and wide, through our na- 
tional association, through our state and 
local associations, through our individual 
institutions. We must use every means 
within our power to do this: through ad- 
vertising nationally and locally, through 
public utterances in the press, through 
group contacts of all sorts. 

“Confidence in corporate fiduciaries 
must be re-established and it must be 
re-established through intelligent, com- 
prehensive and continuous attention to 
the matter of public relations.” 

Referring specifically to advertising 
methods, Mr. Pullen said: 

“The copy should be factual; it should 
stress the really good job which has been 
done and is being done by trust com- 
panies. It should point out that the 
shrinkage in income from investments 
made by individuals, as shown in the 
reports of the Collector of Internal Reve- 
nue, is considerably greater than the 
shrinkage in investment income of cor- 
porate fiduciaries. It should record and 
publicize the estates of famous or 
wealthy people which are being probated 
currently by corporate fiduciaries. It 
should present specific cases where effi- 
cient handling of an estate by a trust 
company has actually saved the heirs 
more than the amount of the fees 
charged. It should show instances of the 
human side of trust service, of the guid- 
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ance accorded widows and minor children 
—not just fiction, but fact—using names 
and dates where possible.” 


Relations With Newspapers 


Mr. Pullen dwelt at length on the im- 
portance of maintaining cordial relations 
with newspapers. 

“Newspaper men frequently complain 
—and justly so, I believe—that they get 
no cooperation whatever in their news 
stories from bankers and trust men. In- 
stead of giving information freely (and 
I am not speaking of confidential infor- 
mation, of course) on technical subjects 
which involve their particular institu- 
tion in the day’s news, many trust officers 
refuse to be interviewed, and there is 
nothing for the reporter to do, if he 
wants to hold his job, but to write the 
story as best he can. Not being trained 
in law and probate work, the reporter is 
very likely to allow inaccuracies to creep 
into the news story which may put the 
trust institution in an unnecessarily bad 
light. Or minor points may be stressed 
and major issues entirely overlooked. 
Whereas, if the reporter had the full 
facts at hand, he could write an intelli- 
gent story correctly presenting the trust 
company’s side of the case. 

“So important do we consider this fea- 
ture in our institution that we go to con- 
siderable length to be sure that all news 
involving our company is correctly pre- 
sented. When we know that a news story 
is about to break in which our name is 
likely to appear we prepare a complete 
statement of the facts, call in the re- 
porters and hand each one a copy. Some- 
times it is necessary to give facts in 
explanation which should not be pub- 
lished. These are given with the under- 
standing that they are ‘off the record.’ I 
have never known of a newspaper violat- 
ing such confidences. 

“Tt is not at all unusual for a reporter 
who is working on some story involving 
publicity adverse to our company to tele- 
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phone me that he has just been told by 
So-and-So that such-and-such is the case 
and he wants to give us a chance to deny 
it or explain it before he writes his story. 
And how much better that is from a pub- 
lic relations standpoint than to have a 
false statement printed, which we later 
deny. The damage then has already been 
done. 

“Too often there is lack of recogni- 
tion of the essential difference between 
the news and the editorial policies of 
newspapers. The public relations man is 


often considered lax in his duties if a. 


news story detrimental to the trust com- 
pany finds its way into the news columns, 
and the editor is charged with being un- 
fair to the institution. 

“Any newspaper worthy of the name 
must print news, and all the news, re- 
gardless of whether it is good or bad and 
regardless of whether the result is salu- 
tary or the reverse. When any event af- 
fecting the trust company takes place 
which is really news, the institution is 
helpless to prevent its publication. The 
most that can be done is to see that the 
papers get their facts straight and pre- 
sent them without rancor. Most high- 
class newspapers are fair enough to keep 
their news columns free from editorial 
bias. 

“When publishers undertake to com- 
ment adversely on trust institutions or 
trust service in their editorial columns, 
however, a very serious situation pre- 
sents itself and one which calls for prompt 
action. It then becomes a matter of secur- 
ing a clearer understanding between the 
editor and the trust company regarding 
the editorial policy of the former and the 
financial policy of the latter. There is 
probably no situation so serious from the 
standpoint of public relations as a defi- 
nitely hostile press. 


Personal Contacts 


“Well directed and comprehensive pub- 
lic relations activities include personal 
contacts as well as printed publicity. 
These may be divided into: 1—Group 
contacts; 2—Individual contacts; and 3 
—Special contacts. 

“It is not at all difficult to secure 








group contacts, even in a large city, and 
it is considerably easier in smaller cities. 
By group contacts I mean delivering 
addresses on subjects pertaining to prop- 
erty, wills, trusts, etc., before such gath- 
erings as women’s clubs, civic clubs, 
service clubs and schools. 

“Several years ago, in striving to 
extend our public relations, we notified 
the Cook County Federation of Women’s 
Clubs that we were prepared to furnish 
speakers on the subject of ‘Wills and 
Their Importance’ for any of the fed- 
erated clubs in the county. Since then 
scarcely a week has passed during the 
club season that we have not addressed 
some club. On occasion we have covered 
two clubs on the same day. And if you 
think women aren’t interested in wills 
and dower rights you are mistaken. 

“Civic clubs, service clubs (Rotary, 
Kiwanis, Lions) and neighborhood asso- 
ciations are always looking for speakers 
and they have a great range from which 
to choose, all the way from polar ex- 
plorers to flag pole sitters. Such group 
contacts are particularly valuable and 
worth cultivating because the clubs em- 
brace all social stratas, political beliefs 
and religious faiths. We can send our 
message into the most representative 
social groups. 

“We were asked within the past week 
to help prepare a course in personal 
finance for an adult evening school, with 
special reference to property and its 
descent. Naturally this gave us an oppor- 
tunity to write into it something of the 
advantage of making wills and naming a 
corporate executor. 

“Three years ago we outlined a lecture 
course for Northwestern University on 
‘Trust Company Operation and Manage- 
ment’ which has been a part of the 
regular curriculum in their School of 
Economics ever since. The lectures are 
given by one of our own staff. We have 
several men who give regular lecture 
courses at the various night law schools 
on taxation, real estate, property law, etc. 

“In addition to group contacts there 
are the individual contacts on the part 
of both officers and employees. These 
occur both inside and outside of the in- 
stitution. Many banks and trust com- 
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panies give regular group instruction to 
employees, not only on the art of meeting 
people gracefully, tactfully and intelli- 
gently, but also in the fundamentals of 
trust service and probate law. The im- 
portance of public relations is stressed, 
especially with reference to customer 
contact. 

“We have found it important to be 
represented in such social and civic 
groups as Rotary, Lions, Kiwanis, Cham- 
ber of Commerce, Better Business Bu- 
reau, Bar Associations, Real Estate 
Boards, Life Underwriters Association, 
as well as many purely social clubs. The 
officers who represent us in these groups 
are chosen carefully for their aptitude 
and general fitness, and the company 
pays for the memberships. 

“Then there are the special contacts 
to which it pays to give attention, groups 
which, in one way or another, can be 
especially helpful or especially harmful, 
depending on their attitude. Foremost 
in this group I should put attorneys. * * * 

“I am glad to say that relations be- 
tween trust companies and lawyers, 
which a year or two ago had become 
rather strained, are now the best they 
have been for some time. * * * 

“Membership in local bar associations 
is considered by most trust men as well 
worth the time and money it costs. Many 
institutions distribute legal diaries and 
desk pads and have found the practice 
worthwhile. But the real solution of pub- 
lic relations with the bar will be found, 
I suspect, in the sustained practice of 
staying on our own side of the fence: 
attending strictly to the administration 
of estates and leaving the drawing of 
wills and the practice of law to the 
lawyers. 

“Another special group with which 
most of us have found it pays to main- 
tain cordial relations is the life insur- 
ance underwriter. * * * In the larger 
cities, and probably in the smaller cities 
as well, a great deal of time and effort 
has been devoted to cultivating life in- 
surance men by the back-slapping, hand- 
shaking method. They have been wined 
and dined and taken to shows in the be- 
lief that this constitutes sound public 
relations. But leaving out all of the 
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ballyhoo, and getting down to business, 
sound relations can be maintained best 
through simple business contacts—peri- 
odic discussions of the life insurance 
trust business, in which both are in- 
terested, and mutual help in securing 
more business.” 


Fifty Slaves Per Capita 
“It is roughly estimated that the me- 
chanical power used in this country is the 
equivalent of the working power of fifty 
slaves for every man, woman and child of 
the population,” Karl T. Compton, Presi- 
dent, Massachusetts Institute of Tech- 
nology, Cambridge, Mass., said in an 
address December 13 before the Associa- 
tion of Life Insurance Presidents. 
“Thus the bulk of mankind is not only 
freed from slavery, but actually enjoys 
service. The net result is a degree of 
productive power, of leisure, and of op- 
portunity such as has never before 
existed.” 
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The POST OFFICE DEPARTMENT 
MADE A WISE DECISION 





The decision of the Post Office Depart- 
ment to retain Newark Airport as the 
Eastern air terminus was based on sound 
reasoning. 


a sal — 

1. Safety. Planes using Newark Airport do not fly over 
open sea, or New York skyscrapers. The location of 
Floyd Bennett Field would require 83% of the traffic 
to fly over 17 miles of open sea. 

2. An investment of $5,000,000 has been made in Newark. 
This is not a profitable investment and would not be 
so for another Eastern air terminus. New York tax- 
payers would suffer a new burden, without increased 
revenue, if new investment were made at Floyd Ben- 
nett or any other New York field. 


3. Without expense for connecting highways, New York 
could not equal Newark’s location. Twenty-six min- 
utes is the present differential between Newark and 
Floyd Bennett to the New York Post Office. 


The airlines themselves like Newark 

Airport, and the public 
throughout the nation 
should know the facts. It 
is of national conse- 
quence. 
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Administrative and Investment Problems 





Summary of Points Brought Out in Open Forum Discussions 
at Regional Trust Conference, Pacific Coast 
and Rocky Mountain States 


HROUGH the co- 
operation of Fred- 
erick R. Behrends, 
Vice President and Trust 
Officer, California Trust 
Company, Los Angeles, and 
of P. M. Harwood, Trust 
Officer, Bank of America, 
San Francisco, TRUST Com- 
panies Magazine presents 
a summary of open forum 
discussions at the Regional 
Trust Conference, Pacific 
Coast and Rocky Mountain 
States, November 8-9. As 
explained in last month’s 
issue, delay in the preparation of tran- 
scripts prevented the presentation of this 
material at an earlier date. 
“Administrative Problems—Corporate, 
Personal and Probate” was the topic of 
discussion at the forum November 8, 
over which Mr. Behrends presided. 
About two months prior to the Con- 
ference, Mr. Behrends requested trust 
officers in eight cities to submit sugges- 
tions for matters to be discussed in this 
forum. Over seventy topics were sub- 
mitted. Of this number, twelve topics 
were selected as presenting problems of 
most immediate and general interest. 
One week before the Conference he 
forwarded this list of twelve topics with 
the request that each trust man attend- 
ing the Conference come prepared to 
take an active part. As a result, the 
Forum developed into a round table dis- 
cussion. So lively was the interest dis- 
played that but four of the twelve topics 
were discussed in the afternoon session, 
which lasted until after five o’clock. Over 
half of the men in attendance in the 
afternoon session requested a continua- 
tion. Accordingly a breakfast meeting 
was arranged for eight o’clock the next 
morning, at which time three more prob- 
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lems were discussed during 
the hour and a half prior 
to the opening of the regu- 
lar morning session. 


Foreclosed Real Property 


The summary of the pro- 
ceedings, prepared by Mr. 
Behrends, follows: 

The afternoon session 
was opened with the dis- 
cussion of the administra- 
tive problems involved in 
the handling of foreclosed 
real property, ably led by 
Ralph H. Spotts, Associate 
Counsel of Title Insurance and Trust 
Company of Los Angeles. In the mimeo- 
graphed outline of the topics for discus- 
sion the following interesting questions 
were submitted. 


When a loan secured by real estate be- 
comes delinquent and the security is sold 
either under court order or at Trustee’s 
Sale and purchased for the account of the 
Trust, the real property and any remain- 
ing deficiency represent: an original capi- 
tal investment, further capital investment 
to cover the expenses of sale, and an in- 
come investment. 


1. What are deemed desirable accounting 
practices to keep accurate records of such 
varying interests and future receipts from 
and disbursements on account of such 
property and/or deficiency? 

2. When the real estate is actually sold 
and/or recovery made on the deficiency, 
when should there be a final apportion- 
ment between life tenant and remainder- 
man, particularly when property is sold 
on terms? 

3. What is the proper method of such ap- 
portionment and what is the proper rate 
of interest to be used in computing the 
rights of the life tenant in such assets? 

4. When foreclosed property produces in- 
come in excess of carrying charges, when 
should the trustee disburse it? If the in- 
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come is insufficient to pay carrying 
charges, where shall the trustee obtain the 
necessary funds? 

5. Could a provision be drafted to estab- 
lish more definitely and in advance the 
rights of parties in such cases? 

Similar problems occur where loans are 
paid off either in whole by H. O. L. C. 
Bonds or part in such bonds and part in 
second liens. The same problem also occurs 
when a deed to the security is accepted in 
lieu of foreclosure. 

Similar problems may occur in retain- 
‘ing and later selling unimproved real 
estate. 


Nore: A discussion of these problems is 
had in Volume 54, Page 453; Volume 55, 
Pages 281 and 545; Volume 56, Page 
353; and Volume 57, Page 245, Trust 
Companies Magazine. Prentice-Hall Trust 
Service 8-31-34, Page 3683, Sec. 3906. 

The opinion seemed to be general that 
real estate so acquired was not purchased 
as an investment but was taken in solely 
as a salvaging operation for the purpose 
of liquidation of the original investment. 
Accordingly, the great majority felt that 
when the asset was finally disposed of 
for cash there then should be an appor- 
tionment of this cash between income 
and principal accounts (that is, between 
the life tenant and remainderman) on 
some proper basis. However, several 
present stated that their practice was, or 
would be to apply all cash so received 
first, to make whole the principal account 
and only if there were an excess of cash 
would the income receive any of it. 

From the discussion it appeared that 
a large majority of the companies fol- 
lowed the practice of setting up a sub- 
sidiary account for each foreclosed par- 
cel of real estate. Some companies 
designated such account as an “Income 
Holding Account.” In this account en- 
tries were made of the amount of prin- 
cipal of the original note unpaid at the 
date of the foreclosure sale; interest 
then due and unpaid; costs of foreclo- 
sure and all expenses incident to the 
acquisition of real estate; record also 
was made of the price bid at the sale 
and the amount of the deficiency then 
remaining. Thereafter, entries were 
made showing all receipts and disburse- 
ments affecting the particular property. 
The purpose of this account is not to 
restore to the principal account the en- 


TB oP 


tire amount of the original account but 
rather to maintain an accurate and read- 
ily accessible record of all items of re- 
ceipts and expenditures for use in mak- 
ing an opportionment of the proceeds of 
sale when the foreclosed property is sold 
and cash is realized therefor. Some com- 
panies do not attempt to maintain such 
separate account, believing that their 
regular trust records are sufficient for 
this purpose. 

It was pointed out that there are no 
decisions of the higher courts on the 
Pacific Coast which afford a guide to a 
trustee in the handling of foreclosed 
properties. Accordingly, there seemed to 
be no uniformity of opinion as to the 
exact method which would be used in 
making any such allocation or apportion- 
ment. 

In cases where the income from the 
foreclosed property was insufficient to 
pay carrying charges practices vary. 
Some companies transfer from the gen- 
eral trust income account such moneys 
as may be necessary, while other insti- 
tutions make such transfers from the 
principal account. In cases where the 
income from the property was more than 
sufficient to pay all current expenses, 
most institutions are retaining such sur- 
plus income until final liquidation of the 
investment. The suggestion was made 
that under some circumstances, at least 
a portion of this surplus income could, 
without undue risk, be disbursed to the 
life tenant. 

None of the member companies had 
had experience with problems of alloca- 
tion or apportionment arising in the 
event the foreclosed real property were 
sold under contract, or for part cash and 
part credit, the deferred portion of the 
purchase price being evidenced by a note 
and secured by a Deed of Trust. 

It was pointed out that the questions 
presented by the allocation or apportion- 
ment theory and the attendant inconve- 
nience of so-called income holding ac- 
counts could, in revocable or amendable 
trusts, be obviated by appropriate amend- 
ments to the Declaration of Trust. 

One possible formula for the allocation 
or apportionment of the proceeds of sale 
and of income collected subsequent to 
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acquisition by foreclosure was presented. 
This formula, with some modifications, 
is that suggested by Caxton P. Rhodes, 
Assistant Trust Officer of the Bank of 
America National Trust and Savings 
Association, in The California Banker 
for August, 1932. The formula as pre- 
sented for discussion was: 


To principal: 
A+B+C 





xE+F—G 
A+B+C+D 
To income: 
D 
——_—_—_xE+ F—G 
A+B+C+D 
A=Mortgage debt 
=Foreclosure expenses 
C=Carrying charges (if drawn from principal) 
D=Unpaid interest to date of realization on fore- 
closed property 
E=Sales price on realization 
F=Rents received after foreclosure 
G—Amounts transferred from general trust income 
(if general trust income is drawn on for carry- 
ing charges; to be restored in full) 


In making use of any formula such as 
the above suggested one, the question 
still remains as to whether interest 
should be charged on the original amount 
of the note or on the price for which the 
property was purchased at the foreclo- 
sure sale; whether this interest should 
be simple or compound and whether it 
should be at the rate established in the 
note, at the local “legal” rate or some 
lower rate. 

In view of the lack of court decisions 
it was suggested that it might be ad- 
visable to have test cases brought, more 
definitely to determine the rules that 
should be followed in each jurisdiction. 


Unproductive Assets 


The Chairman then introduced Blaine 
B. Coles, Executive Vice President of 
Security Savings and Trust Company, 
Portland, Oregon, who led the discussion 
on “Unproductive Assets,” with the two 
following questions primarily in mind. 


1. Should a trustee improve vacant real 
.property or remodel or modernize exist- 
ing improvements for the purpose of 
either sale or increasing revenue? 

2. Should any improvements or moderni- 
zation be financed from the principal of 
the trust estate or should the particular 
property be subjected to a loan to raise 
money for such purposes? If a loan is 

secured that requires amortizing pay- 

ments, can or should the trustee meet 
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this amortization out of income or only 
out of capital? 

Occasionally it develops that a trust 
estate will have some unproductive va- 
cant real estate, in addition to other 
assets, and that it is possible, upon the 
expenditure of some money, to convert 
the unproductive vacant real property 
into a productive assets of the trust es- 
tate. How far should a trustee go in 
making this type of expenditure? Clear- 
ly, the trustee may make such incidental 
repairs and improvements as are neces- 
sary to a residence to increase income. 
Such expenditure may properly be 
charged to “income.” And if necessary 
to preserve the residence or building as 
an asset of a trust estate, reasonable 
sums can be disbursed from “principal.” 
In view of this, where should the line be 
drawn? 

It seems that trustees should be very 
hesitant to make capital expenditures in 
order to convert an unproductive piece 
of real property into a productive asset 


of the trust estate. In a particular situa- 
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tion where the life tenants and re- 
maindermen are adults and the interests 
are vested ones, it is possible to obtain 
the consent and approval of all parties 
of interest to a transaction. If this is 
done, the trustee may feel that it can 
proceed with reasonable safety to carry 
out a program of this kind. Where, as in 
the usual situation, the ultimate re- 
maindermen are undetermined and pos- 
sibly unborn, it is impossible to obtain 
approval, and any expenditure of this 
kind should be deemed as a speculation 
with the attendant risks. Where a life 
tenant is particularly persistent in re- 
questing the trustee to convert an unpro- 
ductive asset into a productive asset, the 
only recourse is for the trustee to peti- 
tion the court tor instructions. 

The thought was expressed that pos- 
sibly corporate trustees should concern 
themselves with a little more than the 
question of what is going to be their 
liability for their actions and consider 
the possible liability for their omissions, 
since they have advertised themselves as 
being the ideal managers and conservers 
of estates. 

Tort Liability of a Fiduciary 

The next problem raised for discussion 
was that of “Tort Liability of a Fidu- 
ciary.” The two questions presented 
were: 

1. To what extent is the fiduciary liable for 
damages in tort resulting from defec- 
tive conditions of real estate or im- 
proper actions of its employees. The 
trustee: in most instances is covering 
this potential liability with insurance. 

2.Is it necessary or desirable to have spe- 
cific authority in the trust instrument 
to carry this public liability or other in- 
surance (A. B. A. 1933-34 Year Book 
Trust Division, Page 155) at the expense 
of the Trust? 

Douglas Lux, Vice President of the 
Crocker First National Bank of San 
Francisco, had prepared an _ intensely 
interesting and constructive paper, 
which is quoted at length. 

“T think that we agree that these two 
questions involve separate consideration. 
I believe that the second question can be 
disposed of very quickly, and that all of 
the time we can devote to this matter 
should be given to our consideration of 


how we are going to protect ourselves 
as fiduciaries to our best advantage with 
respect to our potential liability for in- 
juries to the public arising out of our 
fiduciary operations. 

“It is my opinion that not only are we 
within our rights, without specific au- 
thorization, to procure liability insurance 
on trust estates at the expense of the 
trustor, but furthermore, I am inclined 
to believe that if the trustee had not had 
the forethought to make certain that lia- 
bility insurance was in force, this fact 
of itself might possibly be considered 
by the court as indicating lack of due 
diligence in protecting the assets of the 
trust estate. In procuring liabililty in- 
surance for the trust estate, the trustee 
would be doing nothing more than exer- 
cising the same business prudence that 
any owner of property should exercise, 
and the fact that the trustor before con- 
summating the trust agreement did not 
see fit to carry liability insurance would 
not be an excuse for the trustee to pro- 
ceed likewise. 

“These observations apply, of course, 
primarily to those trust estates wherein 
the trustee is made entirely responsible 
for the administration of the property. 
In certain other types of trust agree- 
ments where the trustor reserves the 
responsibility of selecting the types of 
insurance to be carried and also in the 
case of agency agreements, it would 
probably depend upon the individual con- 
tracts as to whether specific notice should 
be taken of the matter of liability insur- 
ance in the contract. In any such cases 
involving living trusts and agency con- 
tracts, I do not believe that we should 
accept responsibility without knowledge 
of the fact that proper liability insur- 
ance is in force. Furthermore, it occurs 
to me that there may also be certain 
cases where it would be prudent practice 
for the fiduciary to require that a hold- 
harmless agreement be incorporated in 
the contract, particularly if the owner of 
the property is not willing to pay for 
proper liability insurance. 

“With respect to the extent to which 
the fiduciary may be held liable for dam- 
ages resulting from defective conditions 
or improper acts of its employees, I 
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think that it would be well for us to lean 
backwards, if necessary, in our consid- 
eration of this important question and 
assume that the worst that could happen 
in most cases is what will be likely to 
happen in all cases. I believe that if you 
will discuss this subject with attorneys 
experienced in liability insurance, you 
will be alarmed at the seriousness of the 
situation and will realize how futile in 
many cases are our present methods of 
protecting ourselves. 

“In the paper which was read before 
our 1933 Conference on the subject of 
‘Protecting the Trustee by Insurance,’ a 
number of specific cases were referred 
to and it was shown rather conclusively 
to my way of thinking that any loss sus- 
tained by the trust because of the negli- 
gence of the trustee must be borne by the 
trustee. With respect to the question as 
to whether the trustee can secure reim- 
bursement from the trust estate where 
the trustee itself has been forced to sat- 
isfy damage judgment although the 
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trustee is free from negligence, I would 
also refer you to the paper which I have 
just mentioned, wherein it was stated 
that the question is one on which there 
is very little direct legal authority, and 
apparently if the trustee is without per- 
sonal fault or negligence and has acted 
in good faith for the benefit of the estate 
in the line of his duties, he may have a 
right to reimbursement from the estate 
for the claims of third parties for dam- 
ages to which he has been personally 
subjected. This brings to mind the fact 
that the trustee would have to prove that 
he was without fault in the matter and 
that after this had been done, if it should 
be found that the trust estate was with- 
out sufficient assets to reimburse the 
trustee, he would still be out on a limb. 
Furthermore, there would have been the 
agitation and disturbance, to say nothing 
of the legal expense, of having had to 
defend the suit in the first place. So, 
taking all of these things into considera- 
tion, I am convinced that the only pro- 
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cedure that can be designated as abso- 
lutely safe and prudent calls for some 
type of liability insurance that will pro- 
tect trustees under all circumstances and 
without the possibility of any ‘gaps’ 
whatever in the coverage. 


Problem of Securing Proper Liability 
Protection 


“I therefore think that we should 
spend our time discussing ways and 
means for trustees to secure proper lia- 
bility protection. Various insurance com- 
panies and brokers have presented at one 
time or another master policies for our 
consideration and although I believe that 
any of these master policies are much to 
be preferred to individual policies, yet I 
do not believe that the insurance com- 
panies have yet solved this problem to 
our satisfaction. 

“I would be very much interested in a 
discussion as to ways and means to pre- 
vail upon insurance companies to take 
care of this problem for us. 

“By a master policy is meant a policy 
bearing a specially prepared endorse- 
ment affording various extensions of cov- 
erage, together with necessary amend- 
ments of exclusions of liability and other 
restrictive clauses found in the printed 
policy, and under this policy various 
premises, elevators, business operations 
are covered at the option of the assured. 
The locations at which coverage is de- 
sired may be specified in a schedule at- 
tached to the policy, or each location may 
be named individually under one of a 
series of certificates, which latter 
method would be preferable for fidu- 
ciaries. 

“The outstanding advantage of the 
master policy is that it permits elimina- 
tion of a large number of separate poli- 
cies and also makes it possible to obtain 
more coverage than is usually obtainable 
under specific policies. Also, it greatly 
simplifies the control of the liability in- 
surance problem since it is necessary to 
concentrate upon the correctness of only 
one contract in lieu of a large number 
of contracts. 

“It is customary under a master policy 
to afford some measure of automatic 
coverage with respect to newly acquired 
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properties and this feature is valuable. 

“Some might say, ‘What are the objec- 
tions to the regular liability policy?’ 

“It should also be considered that prac- 
tically all insurance companies use dif- 
ferent types of liability policies for cov- 
ering different classes of risks, that is, 
the Owners’, Landlord and Tenant type 
of policy will be used for specific build- 
ings and premises and the Manufactur- 
ers Liability form will be used for cov- 
ering business operations; Contractors’ 
Liability policies will be used for con- 
tracting operations and some companies 
use a special form of policy for covering 
contractual liability, that is, liability 
assumed under a contract, which is ex- 
cluded by all other types of liability 
policies. With further reference to as- 
sumer or contractual liability, mem- 
tioned above as an exclusion under the 
standard liability policy, it has been our 
experience that many brokers are not 
alive to this particular point. Most 
brokers know that if you are the owner 
of a property, individually or in a fidu- 
ciary capacity, which property has been 
entirely leased to another, the owners’ 
liability protection may be on a contin- 
gent basis, and at about half the manual 
rates. But if you are the lessee, individ- 
ually or in a fiduciary capacity, and, by 
the terms of your lease you have agreed 
to hold the lessor harmless from all lia- 
bility for personal injuries occurring in 
or about the premises, then a standard 
owners’, landlords’ and tenants’ policy 
does not fully protect you, inasmuch as, 
by written agreement, you have assumed 
the owner’s liability. In this case, the 
lease must be exhibited to the company 
writing the policy, and suitable addi- 
tional premium charged therefor. In 
many ‘instances, elevators will be cov- 
ered under a separate form of elevator 
liability policy. A special form of policy 
is used to cover teams and animals and 
aircraft liability insurance calls for a 
very special type of policy involving 
many technicalities not encountered in 
the more common policy forms. 

“T have been given the policies of six 
of the leading companies and have listed 
the various exclusions of liability. It 
should be understood that the policies 












are not all the same and that exclusions 
appearing in one company’s policy may 
not always appear in all other policies, 
as liability policies in general are far 
from being standardized. 


Exclusions 






This policy does not cover injuries or death. 
(1) suffered or caused by any minor hired by the 
Assured contrary to law, or any minor while perform- 
ing any work contrary to law, or any minor in any 
event under the age of 14 years; 
(2) suffered or caused by any person by reason of or 
in connection with wrecking work or work of demo- 
lition unless such work is specifically described in 
Declaration 5; 
(3) suffered or caused by any person by reason of or 
in connection with the maintenance, ownership, oper- 
ation or use of any railway, beyond the limits of the 
Assured’s property at the place or places described 
in Declaration 5; 
(4) caused by the operation of locomotives, cars or 
trains by steam, electricity, gravity or other mechan- 
ical power; 
(5) suffered or caused by any person by reason of the 
manufacture or presence at the premises designated 
in Table 1 of Declaration 5, of any material used or 
intended for use as an explosive; 
(6) suffered or caused by any person while in or on 
any elevator, escalator, moving-platform, hoist, der- 
rick, or other mechanical device for elevating, lower- 
ing or otherwise moving persons or material (dumb- 
waiters and block and tackle excepted) unless de- 
seribed in Declaration 5, or while entering upon or 
alighting therefrom, or while in or because of the 
well, shaft, or hoistway thereof, or because of the 
% machinery used in the operation thereof ; 
(7) suffered or caused by any person elsewhere than 
_ at the insured premises through the instrumentality 
of any vehicle or any draught or driving animal 
owned or used by the Assured, or caused by any per- 
son while in charge of any such animal or vehicle 
unless a premium is specifically charged in the Dec- 
larations for drivers, or chauffeurs ; 
(8) suffered or caused by any 
laborer ; 
(9) eaused by any person engaged in the operations 
described in the Declarations unless his remuneration 
is included in the estimate set forth therein; 
(10) suffered by any person or persons on account of 
whose injuries or death the Assured has, by contract 
or otherwise, voluntarily assumed liability: 
(11) suffered by any person in consequence of the 
absorption, consumption, or use, elsewhere than upon 
the premises described in the Declarations, of any- 
thing, natural or manufactured, handled, used, sold, 
or distributed by the Assured unless specifically de- 
scribed in Declarations and made the basis of a 
premium charge; 
(12) caused by installing, repairing, demonstrating, 
or maintaining any goods or products elsewhere than 
upon the premises, unless a premium is specifically 
charged therefor in the Declarations; 
: (138) suffered or caused by any person or persons 
‘ while performing, or in connection with, or as a 
result, directly or indirectly, wholly or partly of, any 
4 work of 
(14) construction, addition, repair, alteration, or 
renovation, unless such work is specifically described 
& in the declarations, but the privilege is granted to 
s make such ordinary alterations and repairs as are 
: necessary to care for and maintain the premises. 
This policy does not cover any obligation assumed 
by or imposed upon the Assured under any Work- 
men’s Compensation Law, agreement, or plan. 
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(15) caused by any aircraft or watercraft; 

(16) caused by work performed for the Assured by 
independent contractors or sub-contractors ; 

(17) the rendering of any professional service or the 
omission thereof by any physician, surgeon, dentist, 
druggist, prescription clerk, nurse, chiropodist, barber, 
hairdresser, and /or other attendant or in consequence 
of any error or mistake made by any employee of the 
assured in selling, furnishing or delivering any drugs 
or medicines or in filling any order for the same. 


“One of these policies contains a clause 
providing that no legal action can be 
taken against the company except for 
reimbursement of the amount of loss ac- 
tually sustained and paid by the assured 
in full satisfaction of a judgment duly 
recovered against the assured after trial 
of the issue. I understand that this com- 
pany is willing to satisfactorily modify 
this clause by an endorsement, but fre- 
quently the endorsement does not seem 
to get attached to policies. 

“In some policies the clause with re- 
spect to giving notice of accidents is 
very strict requiring the assured to give 
immediate written notice. It seems likely 
that there may be instances where a 
trustee would not be able to comply with 
this policy condition by .reason of not 
having had immediate knowledge of the 
accident. In recent years this condition 
appears to have been considerably modi- 
fied to the assured’s advantage, but it 
still requires watchfulness. 

“From the viewpoint of the trustee, 
it is apparent that there may be other 
‘gaps’ in liability insurance coverage by 
reason of the fact that the usual liability 
policy does not contemplate coverage of 
certain types of liability which are ordi- 
narily intended to be covered by other 
types of policies, such as automobile lia- 


bility policies, teams liability policies, 
aircraft liability policies, etc. 

“So far as the trustee is concerned, he 
is likely to meet with any of these types 
of liability exposure at sometime or 
other and any policy approved for gen- 
eral use by trustees should be one that 
will completely afford automatic cover- 
age against all exposures that can pos- 
sibly result in claims on account of in- 
juries to members of the public. 

“At this juncture you might also ask, 
‘What would be the proper way to pro- 
tect the trustee?’ 


Recommends Seeking New ‘Fiduciary 
Liability Policy’ 


“In my opinion this is the important 
question, and I have reached the conclu- 
sion that the proper way to handle this 
will be to prevail upon insurance com-~ 
panies to add to their list of liability 
policies a new type which might be re- 
ferred to as a fiduciary liability policy, 
under which coverage should be afforded 
to meet the special needs of fiduciaries. 
The insurance companies should take 
into consideration the fact that the rami- 
fications of our business are. likely to 
subject us to all of the different exposures 
which they now use different types of 
policies to cover. In addition to this, ex- 
clusions of liability which may be proper 
in other types of policies are very much 
out of place in a policy undertaking to 
completely protect a fiduciary, on account 
of the fact that our potential exposure 
is extremely difficult for us to analyze. 
We are too busy to be continually re- 
porting changes of risk to insurance 
companies and getting permits for this 
and that. 

“What we want is a policy that so far 
as injuries to members of the public are 
concerned, will cover absolutely every- 
thing to which we can be exposed, and 
also we should have a very broad meas- 
ure of automatic protection with respect 
to newly acquired estates. It is not my 
thought that the insurance companies 
would be called on to afford this broad 
protection to all the various trustors and 
other interest that might be included 
under a master policy, but I am speak- 
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ing only of the coverage needed for the 
trustee individually. 

“At the same time the trustors and 
owners should be suitably covered under 
the policy by means of a schedule or by 
certificates. 

“Many of you will recall that at one 
time it was necessary for banks to ob- 
tain their Robbery, Hold-up, Safe Bur- 
glary, Fidelity and Forgery coverage 
under various separate policies, and that 
eventually this practice was rendered 
obsolete by the use of Bankers’ Blanket 
Bonds, which are representative of a spe- 
cial insurance contract which was worked 
out to satisfy the requirements of banks 
with regard to those particular types of 
exposure. What we need is similar treat- 
ment of our liability insurance problem. 

“In working out this matter, many of 
us may be more or less handicapped by 
our reciprocity problem with insurance 
offices, and it is not going to do us much 
good to have the insurance companies 
approve a type of liability policy if by 
reason of our reciprocity relations, we 
are not going to be able to take advan- 
tage of it by consolidating our liability 
insurance with one company. 

“T have noticed that in placing blanket 
bonds, the Surety Companies are willing 
to issue one bond which is underwritten 
by a number of companies as co-sure- 
ties, but when I have asked insurance 
men about following this procedure in 
connection with a liability policy, they 
all tell me it can’t be done, and I am 
thinking all of us know of lots of things 
that ‘couldn’t be done’ that have been 
done. If insurance companies wish to 
have the banks distribute their liability 
insurance among a number of companies, 
it seems to me that it is going to be up 
to the insurance companies to find some 
way to do this without at the same time 
subjecting a bank to the necessity of 
using perhaps several hundred separate 
liability policies which do not begin to 
satisfy our requirements. 

“There are a great many technical 
details to be considered in working out 
a contract of this nature, which we shall 
not have time to go into at this meeting, 
but in this connection, I believe that the 
newly formed insurance committee of the 
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California Bankers Association should 
devote intensive efforts toward working 
out a proper contract of this type. 

“If this committee can succeed in se- 
curing a special liability policy for fidu- 
ciaries for a reasonable premium that 
will cover the entire legal liability of 
fiduciaries, it will have performed a sig- 
nal service to the entire banking 
fraternity.” 

Mr. Lux, during his talk, read the fol- 
lowing legal opinion: 

“Re: Right of trustee to reimbursement 

for insurance premiums 

The question has been raised as to 
whether a trustee is entitled to reimburse- 
ment from. the trust estate for premiums 
paid by him for liability insurance policies. 

There are several cases holding that a 
trustee is entitled to such reimbursement 
where fire insurance is concerned. In this . 
connection see Bradshaw v. Lucas, 214, 
Ill. App. 218; Fisher v. Fisher, (N. C. 
1915), 87 S. E. 118; Disbrow v. Disbrow, 
61 N. Y. S. 614. The reasoning behind 
these cases is that fire insurance is neces- 
sary to preserve the trust property, and 
therefore the trustee is entitled to reim- 
bursement as for other proper expendi- 
tures. 

It would appear that the same rule 
should be applied where liability insur- 
ance is concerned. The general rule ap- 
pears to be that while a trust estate is not 
liable for torts committed by the trustee, 
yet, if the trustee is free from negligence 
he is held in some cases to have the right 
of reimbursement from the trust estate 
for any judgments he may have been re- 
quired to pay. Therefore, it would seem 
good business practice for the trustee to 
carry liability insurance, which insurance 
should of course also cover the trust estate 
as such. For example, in the case of In re 
Lathers’ Will (N. Y. 1930), 243 N. Y. S. 
366, where a trustee sought reimburse- 
ment from the trust estate for a judge- 
ment he was required to pay by reason of 
injuries sustained by several persons, in 
deciding that the trustee was entitled to 
reimbursement the court indicated that the 
trustee should carry liability insurance, 
using the following language: 

‘The question of sufficient liability insurance 
to cover the fire situation has arisen here. 
What the general custom was, if any, as 
to the reasonable amount of liability pro- 
tection taken out in 1922 is one thing, and 
what is reasonable today is quite another 


thing. Modern appliances of the machine age 
have progressed so fast in this country that 
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the idea of protection afforded by all kinds 
of insurance has made rapid strides. The 
man with the modern income nowadays is 
educated to secure greater liability protec- 
tion. In my opinion a $10,000 liability pro- 
tection in 1922 and before was generally con- 
sidered ample. I find no cause for censure 
of the trustee on this point.’ 


It would seem essential that the trust 
estate be covered along with the trustee, 
for if it is not, it is possible that where an 
insurance company satisfied the trustee’s 
liability, it might claim his right to reim- 
bursement against the trust estate by way 
of subrogation. By naming the trust estate 
as an insured, there would be no right to 
subrogation. 

Of course, in any individual case the 
terms of the trust instrument must first 
be looked at to see what provisions there 
are regarding insurance. For example, if 
the instrument specifically provides what 
insurance is to be carried, it would prob- 
ably be held that the trustee would be 
limited to the directions in the trust in- 
strument.” 


Following the reading of the above 
paper and legal opinion, the subject was 
thrown open for discussion by the mem- 
bers of the Conference. 


Full Protection for 90 Days 


The general experience seemed to be 
that it is impossible to obtain from in- 
surance companies a blanket policy which 
would afford full protection to the trus- 
tee in all risks. However, Senator Rose- 
berry stated that his organization had 
been operating under a policy issued to 
it by the Traveler’s Insurance Company 
which rendered a service that he believed 
covered all the needs of a trust company. 
He stated that the trust company is pro- 
tected in all risks for a period of ninety 
days; that during this ninety-day period 
the trust company must determine the 
type and amount of insurance which it 
desired to place on each particular piece 
of property and then pay a special pre- 
mium to the company for this coverage. 
The cost of this premium may then be 
passed on to the trust account. 

Several members present questioned 
the propriety and advisability of passing 
on to a trust account the cost of main- 
taining liability insurance, feeling that 
the premium should be absorbed by the 
trust company, since the trust company 


is primarily interested in its own pro- 
tection. However, the general opinion on 
this subject apparently was that the trust 
company should not be the only inter- 
ested party; that the trust estate should 
also be joined with the trustee in the 
policy, and that an ordinarily prudent 
man would carry liability insurance if 
handling his own affairs, therefore, why 
should he escape this cost by turning the 
management of his affairs over to a com- 
petent trust company. 


Trust Division Studying Problem 


Mr. Sargent stated that it seemed to 
be the general experience of trust com- 
panies in the East that it would be im- 
possible to obtain a satisfactory policy 
from the insurance companies contacted 
separately so long as the human element 
was present. He stated that his associa- 
tion had a committee on insurance which 
was studying the problem, and he hoped 
the California committee could assist 
them by giving various clauses and terms 
which should be incorporated in a stand- 
ard policy. If it could be satisfactorily 
determined what should be embodied in a 
standard policy, the association could 
then endeavor to induce insurance com- 
panies to issue this particular type of 
policy which would be available to trus- 
tees without the fear of excessive pre- 
mium cost or the need of directing all 
their insurance business to the particu- 
lar company issuing the policy to them. 

In discussing the matter with various 
representatives of trust companies, it 
seemed to be their individual opinions 
that insurance companies should issue 
over-riding policies which would protect 
the trustee in all risks without the need 
of the trustee paying an additional pre- 
mium, as they felt the insurance com- 
panies were amply compensated by re- 
ceiving the insurance business of the 
trust company under all ordinary risks. 


EpITor’s NoTE: Excerpts from 
the report prepared for the mem- 
bers of the Trust Division, Ameri- 
can Bankers Association, by its 
Committee on Liability Insurance 
for Fiduciaries will be found in 
Trust Companies Magazine, No- 
vember, 1934, issue, pages 476-477. 
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Investments By Guardians 


The final topic of the afternoon discus- 
sion dealt with Investments by Guard- 
ians and the following questions were 
raised in the listed topics for discussion: 


In some jurisdictions the law requires 
that a guardian obtain an order every 
time it desires to sell any asset and also 
must obtain an order every time it desires 
to purchase any asset or invest in any 
security. In some instances these particu- 
lar orders are not obtained, the guardian 
relying on confirmation of an annual 
account as approval of its transactions. 
The latter course presents some hazards 
to the trustee—the former course is very 
expensive to the estate. 

If legislative relief is necessary to cor- 
rect this condition, on what basis should 
it be sought? 


This topic was developed under the 
leadership of C. L. LeSourd, Vice Presi- 
dent, First National Bank of Seattle. In 
opening the discussion, Mr. LeSourd read 
the following provision of the Washing- 


ton law on guardianship investments: 


“Laws 1917 page 702, Section 212; Section 
1582 Remington’s Revised Statutes of Wash- 
ington. Sale, lease or mortgage of property. 
Whenever it shall appear to the satisfaction 
of a court by the petition of any guardian, 
that it is necessary or proper to sell, lease or 
mortgage any of the real or personal prop- 
erty of the estate of such ward for the 
purpose of paying debts or for the care, 
support and education of such ward, or to 
redeem any property of such ward’s estate 
covered by mortgage or other lien, or for the 
purpose of making any investments, or for 
any other purpose which to the court may 
seem right and proper, the court may make 
an order directing such sale, lease or mort- 
gage of such part or parts of the real or 
personal property as shall to the court seem 
proper.” 


In view of this statute, the probate 
judges in Washington have been reluc- 
tant to approve the petitions of corporate 
guardians for an order confirming the 
investments. They seem to be of the opin- 
ion also that they are not investment 
epxerts and that the consents requested 
by guardians for confirmations of invest- 
ments places an unnecessary burden on 
them, as well as unnecessary expense to 
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guardians that they have their acts ap- 
proved when they filed their accounts, 
every two years, as required by their 
statute. The corporate guardians were 
not entirely. satisfied with this arrange- 
ment, and in order to obtain better pro- 
tection for themselves, began filing their 
accounts annually, to which the judges 
also objected. To overcome this difficulty, 
some corporate guardians endeavored to 
obtain a blanket order authorizing in- 
vestments of available funds in so-called 
legals as soon as they were appointed. 
There apparently is some _ question 
whether the court has the jurisdiction to 
make such an order, and if made, 
whether it would afford the proper pro- 
tection. The Washington corporate 
guardians feel that something should be 
done to clarify the situation. At present 
the legislative committee is considering 
framing a statute to cover the point. It 
is believed there should be some provi- 
sion permitting corporate guardians to 
use their discretion in making invest- 
ments in legals. Such a statute would 
undoubtedly satisfy the trust officers of 
the Washington trust companies. They 
do not feel that they are prepared at this 
time to go so far as to ask the legisla- 
tive committee to frame a statute author- 
izing the sale of property belonging to 
guardianships without first obtaining a 
court order. In the sale of property it is 
thought advisable to first obtain a court 
order or the consent of the guardian of 
the person of the ward, or in the event 
there is no such guardian, the parents or 
other relatives of the ward, notwith- 
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standing the cost of obtaining orders, 
which are always in excess of $25.00 and 
regardless of the value of the property 
to be sold. The practice in Washington is 
to obtain orders ex parte. 

It was brought out that in Oregon 
there is a slight difference in the stat- 
ute. Their original law provided for the 
guardians to obtain orders of court for 
the sale of and investment or reinvest- 
ment in tangible property. There was a 
subsequent law passed, known as the 
“Trust Companies’ Law,” which permit- 
ted the investment of funds in legals. 
In view of this confliction, there has been 
a difference of opinion among the trust 
officers. The general practice, however, 
seems to be that in the sale of and the 
investment and reinvestment of funds in 
stocks and bonds, it is not necessary to 
obtain an order of court; merely obtain 
confirmation thereof upon the settlement 
of the account, but in the sale and/or 
purchase of tangibles, such as real estate, 
an order of court must be obtained. 

It developed that in California, until 
recently, the law required guardians to 
obtain an order to give notice of the 
filing of a petition for ah order authoriz- 
ing the sale of property or the invest- 
ment and reinvestment of funds. This 
has now been changed, and guardians 
are required only to file a petition for an 
order, which, however, is a regular no- 
ticed proceeding. While this is the law 
and must be followed, it is not entirely 
satisfactory, as frequently the market 
gets away from the particular order. It 
would seem that there should be some 
modification of this procedure, possibly 
to the extent of authorizing the sale and 
purchase of securities which are legal 
upon an established stock or bond ex- 
change at current market quotations. 

In California the State Legislature 
and the Code authorities are very reluc- 
tant to relinquish in any way the re- 
strictions that have heretofore been set 
up for the protection of guardianship 
estates. 

It was the sense of the meeting that 
in seeking legislative enactment covering 
this question, there should be no distinc- 
tion between corporate guardians and in- 
dividual guardians. It was brought out 
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that the law requiring an order for a sale 
or investment was not for the protection 
or benefit of the guardian of the estate, 
but really to give the ward or his per- 
sonal guardian an opportunity to appear 
in court and object to the proposed ac- 
tion. In view of this, it was suggested 
that the objections, if any, might be con- 
sidered at the time of the hearing on the 
regular account when other questions of 
proper management are heard. 

At the breakfast meeting three topics 
were presented by the chairman. These 
topics and the discussions that followed 
are summarized as follows: 


Disbursements Under Want and Distress 
Clauses 


What investigation is made and what 
records should be kept where principal is 
disbursed to a life tenant under para- 
graphs permitting the use of principal 
under certain conditions for the support, 
maintenance and comfort of the life bene- 
ficiary? Is the approval of a committee of 
senior officers a prerequisite to such a dis- 
bursement? 


It seemed to be the concensus of opin- 
ion that no disbursement should be made 
without a complete investigation having 
been made, followed by a dictation of the 
facts found; that the main thing is to 
develop evidence to show that the matter 
was handled in a business-like manner; 
that the man handling the account should 
make the investigation and dictation; 
that the dictation shoud be submitted 
to a group of senior officers acting in an 
advisory capacity for decision. The find- 
ings of the advisory committee should be 
recorded in the trust records. The repre- 
sentative of one bank stated that prob- 
lems of this kind were handled by its 
Investment Committee. This seems to be 
rather far fetched, as problems of this 
kind belong entirely to the Administra- 
tive Departfnent. It was thought advis- 
able, wherever possible, that trust com- 
panies should educate attorneys to give 
more care in the preparation of these 
discretionary clauses which are incorpo- 
rated in trust agreements. 


Responsibility During Administration 


To what extent is there responsibility 
during administration for the sale of real 
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estate either where it is unproductive or 
does not produce income sufficient to pay 
carrying charges, or where the real estate 
is so located that it might be reasonably 
expected to depreciate in value during ad- 
ministration? 


Most of the delegates present indicated 
that they were following the old common 
law rule of disposing of personal prop- 
erty first, as it is usually more liquid 
and naturally easier to sell. However, it 
seems that if trust companies are to ren- 
der the professional services they adver- 
tise they are capable of rendering, as 
soon as the estate is brought into the 
office, they would review carefully all 
assets in the estate, and wherever they 
have authority so to do, they should sell 
any asset when in their opinion such a 
sale would be for the best interest of 
the estate, and that all assets of estates 
should be treated exactly the same, 
whether they be real or personal or 
whether the bank is acting as executor, 
trustee or guardian. This is particularly 
desirable when the executorship is to be 
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followed by a trusteeship. If necessary, 
independent appraisals should be made 
of the real estate and a definite policy 
established in the administration of each 
estate pertaining to the handling of all 
its assets. 

On distribution of an estate, in what 
manner are worthless securities handled? 
In many cases it might be that revenue 
stamps might be required far in excess of 
the value of the particular security and 
the distributees are unwilling to receive 
the security under those conditions. 
Frequently it is found that an estate 

is the owner of stock certificates of cor- 
porations which have gone out of exist- 
ence or stock certificates in companies 
in which the value of the certificates is 
so small that the cost of obtaining certi- 
fied copies of decrees and letters testa- 
mentary and of transferring the stock 
into the names of the distributees exceed 
the value of the certificates. It seems to 
be the general practice of trust com- 
panies to endorse these certificates in 
blank and deliver them to the distribu- 


tees under the decree of distribution. It 
was the opinion of several present that 
the decree of distribution is in effect a 
transfer of title; others suggested that 
possibly the delivery itself created a tax 
liability and that in either event it was 
possible that documentary stamps should 
be affixed in all such cases. 


All of the delegates who took an ac- 
tive part in the discussion of both the 
afternoon and morning sessions ex- 
pressed regret that time did not permit 
further discussions of the many press- 
ing administrative problems with which 
all are confronted. The hope was gen- 
erally expressed that such open forum or 
round table discussion be mdde a perma- 
nent feature of the Regional Conference. 


Summary of Investment Forum 


Referring to the forum session of No- 
vember 9, Mr. Harwood said that “it 
would be difficult to select any one of the 
subjects discussed as being of greater 
importance than another as I think all of 
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the presentations were, in fact, high- 
lights.” 


His summary of the session follows: 


“First on the list of speakers was an 
address by Frank C. Shaughnessy, Presi- 
dent of the San Francisco Stock Ex- 
change and a leading investment banker 
of the Pacific Coast. Mr. Shaughnessy 
went into, at considerable length, the 
1934 Federal Securities Act, giving, in 
detail, the purposes and effects of the 
Act. As Mr. Shaughnessy was at one 
time prominently mentioned as a pro- 
spective member of the commission cre- 
ated by the Act, he is an unquestioned 
authority on the purposes and intent of 
the enactment, and I think it is a fair 
statement that his address left the im- 
pression that the Act, properly enforced, 
will be of great value in curing what 
were previously obvious evils. As this 
was the first time this matter had been 
presented to our group, it created a great 
deal of interest. 


“The next on the program was George 


T. Petersen, Assistant Trust Officer, The 
Central Bank of Oakland, California, 
who delivered a paper on the “Result of 


Directory Trusts.” Mr. Petersen pre- 
sented his subject in a most interesting 
fashion and called attention to the nu- 
merous difficulties that might and do 
arise where the trustee shares invest- 
ment responsibility with others. It seems 
to have been the concensus of the ses- 
sion, as shown by the discussion devel- 
oped, that the trustee is in 
a much better position 
where the sole responsibil- 
ity for investments belongs 
to the trustee. 

“The third subject, ‘The 
Use of Mortgages for Trust 
Investments,’ was very ca- 
pably handled by Walter E. 
Bruns, Trust Officer of 
Bank of America N. T. and 
S. A., Fresno, California. 
Mr. Bruns delivered a very 
pleasing address which 
called forth considerable 
comment and _ discussion. 
The concensus of the session 
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seems to have been that mortgages on a 
basis of proper valuation are very desir- 
able investments for trust funds predi- 
cated on the requirement that such mort- 
gage loans be on an amortization basis. 
Mr. Bruns, by the use of statistics, 
showed that our country has been, for 
some time, falling behind the rest of the 
world in the construction of residences 
and left the impression that we could 
look forward in the next few years to a 
larger demand for new residences and a 
proportionate increase in the demands 
for financing such building by mort- 
gages. Everyone at the session agreed 
that could desirable mortgages be se- 
cured predicated on urban residential 
property, they would be highly desirable 
for trust investments. 

“The last on the program was the dis- 
cussion led by Don R. Cameron, Trust - 
Officer of Union Bank and Trust Com- 
pany, Los Angeles, California. It was 
unfortunate that the shortage of time 
did not permit him to fully develop the 
various matters he desired under his as- 
signed subject, ‘Retention of Trust In- 
vestments.’ However, during the time at 
his disposal, he developed a very inter- 
esting discussion on the practical opera- 
tion of investment analysis departments 
and the general set-up of trust invest- 
ment committees. Among the speakers 
on Mr. Cameron’s program was Walter 
L. Nossaman of the Security-First Na- 
tional Bank of Los Angeles, who gave a 
very interesting address on the ‘Respon- 
sibility for Investments.’ 

“It is impossible, in so 
short a memorandum, to 
give in detail the numer- 
ous discussions that were 
created by the various 
subjects, but as a whole 
the meeting was enthusi- 
astic and well received. 

“In passing, I would like 
to comment on the very 
successful attendance at 
the Conference, as we un- 
doubtedly had a larger 
diversification of attend- 
ance than we have had at 
the Regional Conferences 
for some years.” 








with beneficiaries is a major factor 

in the success of “new business” 
efforts and also in the broader problem 
of public attitude toward trust institu- 
tions. This in essence was the thought 
elaborated before the Florida State 
Bankers Association, November 17, by 
John H. Boushall, Trust Officer, The 
First National Bank of Tampa, Tampa, 
Florida. 

“‘We can overcome the prejudice of the 
depression,” he stated, “not by showing 
how unjust was the criticism of our rec- 
ord, but by so living before our present 
beneficiaries that they are content with 
our services.” 

The care of estates already entrusted 
to the corporate fiduciary and the effort 
to attract additional trust business, Mr. 
Boushall recognized as divergent lines 
of activity, yet “so closely intertwined 
that by no means can they be separated.” 

“The path to new business is along the 
path of the conduct of present business,” 
he continued. “The new business depart- 
ment can no more be unmindful of the 
operating department than a heart can 
be separated from its blood, and live. And 
that operating department that is not 
conscious that new business is dependent 
on the operating record may as well be- 
gin to fold its tent, for its days are num- 
bered. * * * 


‘kk: trust department’s relationship 


Educate the Beneficiaries 


“We are asking our advertising coun- 
sellors to educate the people to the use 
of trust services. Let that idea begin at 
home, and make it your duty to educate 
our beneficiaries. Most of them come to 
us entirely ignorant of what a trustee is 
and what he is supposed to do. Let us 
take the time to take the newly acquired 
members of our trustor’s family through 
a course in trust management. Let them 
understand what the trustee proposes to 
do, how far it can go, how far it cannot 
go; let them understand the problems 
that face us in trust administration and 
go over it and over it until they under- 
stand at least as well as we do what can 
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be done, and later what is being done in 
the administration of the trust in which 
they are interested. 

“With the beneficiaries so informed, 
we have no mysterious tasks which they 
do not understand; we hold in our invest- 
ments no securities suspected of taint; 
we are not charged with the impossible 
of doing or not doing. We have taught 
them to ask questions, and have taught 
them to understand our answers. In good 
days our success will be duly accredited 
to us. In lean days our actions will not 
be a source of bitter criticism and actual 
or threatened legal efforts to surcharge 
us for the losses the trust may have suf- 
fered. In a common knowledge with us, 
the beneficiary has seen all that has hap- 
pened and knows we have done the best 
we could. There will exist no element of 
legal estoppel truly, but in the full knowl- 
edge the beneficiary will have he will 
know there is nothing to be gained by 
an effort to ask a court to hold us to a 
result that was beyond our power to 
achieve. 


Essential Activity 


“Does this take time and patience, 
when other affairs are pressing? Then I 
answer that I have suggested two lines 
of trust activity: one to manage what we 
have; the other to acquire new business. 
Every time we sell a present beneficiary 
on the effectiveness of our present man- 
agement we have put on the street a sales- 
man whose services are more valuable 
than the highest salaried representative, 
and whose disapproval can undo more in 
one minute than the high-priced sales- 
man can accomplish in one month. 

“Selling our present beneficiaries is 
the way to increasing our new business; 
and to neglect one of the least of these 
in order to study some plan of advertis- 
ing or what-not for the elusive future is 
a shocking piece of short-sightedness. 

“Understand that I am for advertising 
of every proper kind, but my observation 
has been and my reading leads to a con- 
firmation of the thought that our future 
is dependent on our present. It may be 
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that distrust and antagonism due to the 
record of 1929 and the bitter years fol- 
lowing can be forgotten and forgiven, 
but what we do today will be carried by 
a grapevine telegraph of a most effective 
kind to those whom we seek to interest 
now. 

“Our most effectively worded adver- 
tisement and a letter to a good trust 
prospect lie on his desk. He is seriously 
considering naming our bank as executor 
and trustee. He is wavering, however, be- 
tween naming us and a trusted business 
friend who is well acquainted with the 
members of his family. His daughter 
comes into his office—the very person 
whom he expects to benefit from his es- 
tate. With her is her friend for whom 
our bank is now handling a trust. Isn’t 
it evident that the fate of that piece of 
new business hangs on that beneficiary’s 
opinion of you? 


A | \HE Trust Section of the Pennsyl- 

vania Bankers Association, which 

a year ago established personal 
contact with five law schools in the state 
and arranged for a series of lectures by 
experienced trust administrators, has re- 
sumed this educational work for the sec- 
ond year in four of these schools. 

Half of the thirty lectures will be de- 
voted to the presentation of problems 
regarding wills, trusts and kindred fidu- 
ciary subjects designed to give the law 
student a practical knowledge of admin- 
istrative duties of fiduciaries, in order 
to assist the coming attorneys to foresee 
and provide for contingencies in the 
preparation of documents which operat- 
ing trust officials know from experience 
are frequently overlooked by many attor- 
neys. 

The other fifteen scheduled lectures 
will be devoted to an explanation of the 
markings and criticisms made by the 
trust men instructors. 

A list of the law schools together with 
the names of the instructors follow: 








Pennsylvania Trust Section Resumes Educational Work 
in Four Law Schools of State 
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“*Mary,’ says the trust prospect, ‘Isn’t 
the Growers Bank handling your father’s 
estate ?’ 

“*Yes,’ she says. 

“*How do you like the way they are 
handling it?’ 

“All the advertising in the world can- 
not influence her answer, and no amount 
of advertising can compete with it. 

“If she says ‘fine’ it will confirm the 
impression the advertising has been un- 
dertaking to build up, and the chances 
are a thousand to one the trust will be 
secured. 

“If she says ‘not at all’ the chances are 
a thousand to one this trust prospect will 
forget the Growers Bank ever was in the 
trust business; and if ever he is brought 
back to consider a corporate trustee he 
will banish the thought because of that 


answer from the heart of the friend of .- 


his daughter, our beneficiary.” 


Dickinson College, Carlisle — George 
Lloyd. 

Temple University, Philadelphia — F. 
G. Sayre, Vice President, The Pennsyl- 
vania Company; Carl W. Fenninger, 
Vice President, Provident Trust Com- 
pany of Philadelphia; Jonathan M. 
Steere, Vice President, Girard Trust 
Company; and Charles J. Shull. 

University of Pennsylvania—James B. 
Lichtenberger, Counsel of The Pennsyl- 
vania Company. 

University of Pittsburgh—Gwilym A. 
Price, Vice President and Trust Officer, 
Peoples-Pittsburgh Trust Company; 
John W. Thompson, Vice President and 
Trust Officer, The Union National Bank, 
Pittsburgh, and Earl A. Morton, Vice 
President and Trust. Officer, Common- 
wealth Trust Company, Pittsburgh. 

This work is under the direction of 
Carl W. Fenninger, Chairman of the 
Trust Section’s Committee on Coopera- 
tion with the Bar. In speaking of the 
educational work of his committee, Mr. 
Fenninger stated, at the recent Mid- 
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Winter Trust Conference at Harrisburg: 

“One of the outstanding needs of the 
students, as well as many lawyers al- 
ready in practice, is the ability to fore- 
see and provide for contingencies so that 
particular attention will be given to this 
feature during the present year. Ten lec- 
turers are enlisted in this year’s work, 
all of whom were cooperating in the 
same manner last year. In addition to 
the law school work there are in prepara- 
tion two documents. These are really re- 
statements of principles of cooperation 
between trust institutions and the Bar 
of our State. One document will be de- 
signed for distribution among the junior 
members of the staff and all employees 
who have direct contact with customers 


Life Insurance Supervision 
Praised by Boney 


Present methods of supervision of life 
insurance companies are “entirely ade- 
quate to meet all reasonable demands of 
the future,” in the opinion of Dan C. 
Boney, President, National Convention 
of Insurance Commissioners, and Insur- 
ance Commissioner of North Carolina. 


Speaking before the Association of 
Life Insurance Presidents, December 14, 
Mr. Boney said that life insurance, in 
spite of its age, “is a comparatively new 
development among the mechanisms of 
civilization.” 

“None of us,” he said, “has had the 
opportunity to observe the operation of 
this great business over a long enough 
time to be fully appreciative of its true 
and ultimate potentialities. There has 
been no possibility of tracing its conduct 
over a cycle of its existence, for no true 
life insurance cycle has yet been run. It 
is still in the developmental stage.” 


After contrasting the development of 
life insurance in this country and in 
Great Britain, Mr. Boney said that the 
principles of supervision needed here 
cannot be gauged by reference to the ex- 
perience and practices abroad. 


“In one locality, under one set of cir- 
cumstances, a particular method and or- 
ganization for guarding the public in- 
terest may be found highly successful. 
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in our member institutions. This is for 
the reason that our former documents, 
five in number, were too voluminous for 
reading and study by the entire working 
force, and hence many deviations by this 
group from the principles set forth have 
been reported. The second document will 
be designed to reach every member of 
the Bar in the State. It will contain a 
clear-cut statement of the methods of 
real cooperation urged upon trust insti- 
tutions by our Committee, and should go 
a long way toward producing a better 
feeling and understanding where these 
qualities do not now exist. It should also 
act as a deterrent in any contemplated 
action by members of the Bar who are 
not now fully advised of our program.” 





In another place, under different condi- 
tions, this might be found deficient or 
unworkable. No principles will be found 
universally applicable. * * * 

“Through our state legislatures, legal 
codes governing the operation of the in- 
surance business have evolved. In the 
United States, these statutes prescribe 
details of conduct far beyond anything 
contemplated by the British system. In 
fact, in this country, few businesses are 
subject to such detailed supervision as is 
insurance. * * * 

“The conspicuously few failures of life 
insurance companies involving a loss to 
the insured, like the mote in the eye, have 
attracted a disproportionate amount of 
attention. Except in rare cases, these oc- 
currences could not be attributed to out- 
right violations of laws, but rather to 
lack of good business judgment. Those 
are defects which are difficult to control 
through legal or regulatory action.” 

Mr. Boney, in conclusion, expressed the 
opinion that the supervisory methods 
evolved are “such as to be particularly 
effective in coping with the human prob- 
lem of supervision and the particular type 
of regulation best adapted to this coun- 
try. Under our present supervisory or- 
ganization, companies’ actions are open 
to public scrutiny. Definite boundaries 
are drawn beyond which no actions may 
be taken but within them companies may 
operate with comparative freedom and 
play of individual initiative.” 
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Bankruptcy—Claims for Future Rent 
Ordinarily Not Provable But Can 
Become So By Virtue of Special 
Clauses 
U. S. Supreme Court, Irving Trust Company, as 
Trustee in Bankruptcy of Outfitters Operating 


Realty Co., Inc., Petitioner, vs. A. W. Perry, Inc., 
decided December 3, 1934. 


Mr. Justice Roberts delivered the opin- 
ion of the Court, which follows in full. 

‘The respondent was lessor in a lease hav- 
ing a number of years to run at the date of 
the tenant’s bankruptcy. The writing stipu- 
lated: 

. . for the more effectual securing to the Lessor 
of the rent and other payments herein provided, it 
is agreed as a further condition of this lease that the 
filing of any petition in bankruptcy or insolvency by 
or against the Lessee shall be deemed to constitute 
a breach of this lease, and thereupon, ipso facto and 
without entry or other action by the Lessor, this lease 
shall become and be terminated; and, notwithstanding 
any other provisions of this lease, the Lessor shall 
forthwith upon such termination be entitled to re- 
cover damages for such breach in an amount equal 
to the amount of the rent reserved in this lease for 
the residue. of the term hereof less the fair rental 
value of the premises for the residue of said term.” 


‘Respondent filed a proof of claim, based 
upon this clause, which the referee ex- 
punged. The District Court affirmed the or- 
der. The Circuit Court of Appeals, reversing 
the decree of the District Court, directed 
that the claim should be allowed. The case 
is here upon writ of certiorari. 

‘Decision is to.be made under Sections 1 
(11) and 63 (a) and (b) of the Act of July 
1, 1898, as they stood prior to the filing of 
the petition on September 30, 1932, and the 
presentation of respondent’s proof of claim 
on March 29, 1933. The subsequent amend- 
ments of June 7 and 18, 1934, are by their 
terms inapplicable. 

‘In Manhattan Properties, Inc., vs. Irving 
Trust Company, 291 U. S. 320, we reserved 
the question of the provability of a claim for 
liquidated damages arising’ upon such a cov- 
enant. The petitioner’s contention is that 
inasmuch as claims for future rent, or for 
damages for the breach of the covenant to 
pay rent, or claims upon contracts of in- 
demnity conditioned upon reentry by the 
landlord subsequent to bankruptcy, were 
there held not provable, it logically follows 
that a claim for stipulated damages for 
breach of the lease may not be proved. We 
hold otherwise. 

‘By the terms of the contract the filing of 
the petition in bankruptcy was, of itself, and 
irrespective of the election of lessor or lessee, 
a breach of the lease. The claim of the land- 
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lord, consequent upon the breach, arose and 
matured at the moment of the filing of the 
petition. The claim is not for rent reserved 
or upon the lease as such, but is founded 
upon an independent express contract, and 
hence within the very words of Section 63 
(a) 4. 

‘The Circuit Court construed the stipula- 
tion as an agreement on the part of the 
tenant to pay as liquidated damages in the 
event of the specified breach, an amount 
equal to the difference between the present 
fair value of the remaining rent due under 
the lease and the present fair rental value of 
the premises for the balance of the term. 
The covenant is fairly susceptible of this 
construction. So read, the court held the 
clause provided a reasonable formula for as- 
certaining the damages of the landlord, did 
not smack of a penalty, and was therefor 
enforceable. See Wm. Filene’s Sons Co. vs. 
Weed, 245 U. S. 597. We concur in the view 
that the contract, as its terms were inter- 
preted and applied, supports a provable 
claim for the stipulated damages. 

The judgment of the Circuit Court of Ap- 
peals is affirmed.’ 


Editor’s. Note: The decision of the U. S. 
Supreme Court in Manhattan Properties, 
Inc. vs. Irving Trust Company rendered 
February 5, 1934, was reported in TRUST 
Companies Magazine February issue, pages 
211-213. 





List of “Legal” Investments In 
New York Announced 


The annual list of bonds legal for invest- 
ment by savings banks and trust funds in 
New York State, effective December 1, 1934, 
was announced by Joseph A. Broderick, 
State Superintendent of Banks, Novem- 
ber 30. 

A total of sixty issues was dropped from 
the New York list. These included forty-five 
municipal issues, fifteen of which were re- 
moved owing to the fact that no financial 
data was received by the New York State 
Banking Department; fourteen public utility 
issues and one railroad issue. 

Fourteen municipal issues, ten railroad 
issues and one public utility issue were 
added. 

Referring to the list, Mr. Broderick point- 
ed out that the trustees of savings banks 
were not, because of this list, relieved of the 
duty of making careful investigation on 
their own part into the legality of their in- 
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decisions, master tax guide, illustra- 
tive cases, rewrites, full texts of all 
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rulings, digests of all published Board 
decisions. Rapid deliveries of all new 
matters, indexed as issued. 
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vestments. 
The official changes in the new list follow: 


ADDITIONS 

Municipalities 
Norwalk, Conn. 
Fall River, Mass. 
Newark, N. J., placed in super-legal class. 
West Warwick, R. I. 
Berkeley, Calif. 
*Berkeley Grammar School District, California. 
*Berkeley High School District, California. 
*Santa Barbara, Calif. 
*Santa Barbara School District, California. 
*Santa Barbara High School District, California. 
*Santa Barbara County, Calif. (Santa Barbara). 
*Chatham County, Ga. (Savannah). 
*Bellingham, Wash. 
*Pierce County (Tacoma), Wash. 
*Whatcom County (Bellingham), Wash. 


*Unlimited tax obligations only are legal. 
Railroads 

Bangor & Aroostook R. R. Co. conv. cons. ref. 4s, 
1951, stpd. 

Cleveland & Pittsburgh R. R. Co. (Pa. R. R.) gen. 
and ref. 414s, 1981, Series B. 

Delaware Railroad Co. (Pa. R. R.) 1st 4s, 1982. 

New York Bay R. R. Co. (Pa. R. R.) 1st 5s, 1982, 
Series A. 

New York Central R. R. Co. conv. sec. 6s, 1944. 

N. Y., Lackawanna & Western Ry Co. 1st and ref. 4s, 
1978, Series A. 

Pennsylvania, Ohio & Detroit R. R. Co. (Pa. R. R.) 
Ist and ref. 4%4s, 1981, Series B. 
Pennsylvania Railroad Company gen. 

Series E. 


44s, 1984, 


Phila., Baltimore & Washington R. R. Co. gen. 44s, 
1981, Series D (Pa. R. R.). 
Pittsburgh, Cincinnati, Chicago & St. Louis R. R. gen. 
5s, 1981, Series D (Pa. R. R.). 
Public Utilities 


Lawrence Gas & Electric Company ist 4s, 
Series B. 


1940, 


REMOVALS 
Municipalities 
Greenfield, Mass. 
Camden, N. J. 
Camden County, N. J. 
Phillipsburg, N. J. 
Johnstown, Pa. 
Johnstown School District, Pensylvania. 
Mifflin County, Pa. 
Olyphant, Pa. 
Olyphant School District, Pennsylvania. 
York County, Pa. 
Glendale, Calif. 
*Glendale City School District, California. 
*Glendale City High School District, California. 
East St. Louis, Ill. 
*East St. Louis School District, No. 189, Illinois. 
*St. Clair County (East St. Louis), Ill. 
*St. Joseph County (South Bend), Ind. 
Terre Haute, Ind. 
*Terre Haute School District, Indiana. 
*Pottawattamie County (Council Bluffs), Iowa. 
*Fayette County (Lexington), Ky. 
*Muskegon, Mich. 
*Muskegon School District, Michigan. 
*St. Clair County (Port Huron), Mich. 
*Cuyahoga County (Cleveland), Ohio. 
*Dayton School District, Ohio. 
*Lima, Ohio. 
*Lima School District, Ohio. 
*Lucas County (Toledo), Ohio. 
*Mahoning County (Youngstown), Ohio. 
*Marion, Ohio. 
*Marion School District, Ohio. 
*Marion County, Ohio. 
Springfield, Ohio. 
*Springfield City School District. Ohio. 
Toledo, Ohio. 
*Toledo School District, Ohio. 
*Trumbull County (Warren), Ohio. 
Youngstown, Ohio. 
*Youngstown School District, Ohio. 
*Muskogee, Okla. 
*Muskogee School District, Oklahoma. 
*Muskogee County, Okla. 
*McLennan County (Waco), Texas. 
*Winnebago County (Oshkosh), Wis. 


*Fail to qualify; others dropped for failure to supply 
information. 


Railroads 


New York, Lackawanna & Western Ry Co. Ist and 

ref. 5s, 1973, Series A (interest reduced). 
Public Utilities 

Central Maine Power Company—lst 5s, 1939; 1st and 
gen. 6s, 1942, Series B; Ist and gen. 5s, 1955, 
Series D; 1st and gen. 414, 1957, Series E; 1st and 
gen. 514s, 1961, Series F. 

Chicago Gas Light and Coke Company (P. G. L. & C.) 
ist 5s, 1937. 

Consumers Gas Company (Chicago) (P. G. L. & C.) 
1st 5s, 1936. 

Mutual Fuel Gas Company (P. G. L. & C.) Ist 5s, 
1947. 

Peoples Gas Light and Coke Company—lIst con. 6s, 
1943; 1st and ref. 4s, 1981, Series B; 1st and ref. 
6s, 1957, Series C; ref. 5s, 1947. 

Wisconsin Michigan Power Company—Ist 5s, 1957; 
1st 414s, 1961. 








Excerpts From Selected Arrticles 





Revocation of Personal Funded Life 


Insurance Trust— 


“Yale Law Journal,” Notes. 
Pages 176-181. 


November, 1934. 


‘A successful business man who had a wife 
and two adult and two minor children de- 
posited securities representing the bulk of 
his savings with a trust company under a 
deed of trust in which his wife was named 
as settlor and in which no power of revoca- 
tion was reserved. The trust instrument was 
drawn to effect a funded life insurance trust 
plan conceived by an agent of the insurer 
with the agreement of the husband and the 
trustee. It provided that the income of the 
securities should be used to pay premiums 
for insurance on the husband’s life, that 
upon his death the proceeds of the policy 
together with the securities in the fund were 
to be held by the trustee for the benefit of 
the wife for life, then of her children for life, 
the corpus to be distributed to their legatees, 
or in default of such to the insured’s issue, 
or in default of both will and such issue, to 
the insured’s brother or his issue. Subse- 
quently, impoverished by business reversals 
and no longer able to provide for his family, 
the actual settlor together with his wife and 
the two adult children brought a bill in 
equity against the trustee, the minor chil- 
dren, the brother and his children to ask that 
the trust be set aside and the securities re- 
turned to the settlor. The guardian ad litem 
of the infants and the trustee opposed the 
request in order to protect the interests of 
the minors and to excuse the trustee from 
future liability because of any action taken. 
Although a court could not ordinarily set 
aside an active trust whose expressed pur- 
pose could still be accomplished and all of 
whose beneficiaries were not sui juris and 
of one mind, the New Jersey Court of 
Errors and Appeals did so. 

‘In the instant case the Court did not at- 
tempt to distinguish the funded life insur- 
ance trust from the ordinary trust, but 
sought to justify its action by recourse to 
previously accepted doctrines under which 
living trusts may be terminated or revoked. 
That these doctrines justify the present ac- 
tion is questionable. The Court discussed the 
facts surrounding the creation of the trust 
to demonstrate the possibility that because 
of mistake the deed of trust did not reflect 
the settlor’s true intention. It is true that 
existence of mistake might support the can- 
cellation of the trust. However, to show such 
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a mistake it must appear that the settlor 
had, when the trust was created, a positive 
intent to make it revocable. In the present 
case it does not appear that even the settlor 
claimed the existence of such intent. Thus 
inquiry along this line is unproductive, for it 
is accepted that a secret or unexpressed in- 
tention is of no significance. Again, the 
Court discussed the fact that subsequent 
events proved the gift to be improvident as 
to the settlor. And although a Court may 
set aside an improvident gift obtained by 
undue influence when practically all of the 
donor’s estate has been given to a person in 
a relation of trust and confidence with the 
donor, and where the donee occupies a posi- 
tion of dominance, the donor not having had 
the benefit of competent independent advice, 
here none of these requirements is fulfilled. 
The husband apparently occupied the dom- 


inant position, had the advice of persons - 


whose interests were independent of the 
donee and had remaining at the time of his 
gift a profitable business as well as his 
home. Finally the Court sought to justify 
the revocation on the ground of mutual con- 
sent. It is true that it is possible to dissolve 
a voluntary trust if all parties in interest 
are capable of consenting, do consent, and 
there is no longer any valid reason for pre- 
serving the trust. But, in the absence of 
statute, where there are unborn or undeter- 
mined beneficiaries, termination will be re- 
fused. Here there were two existing cestuis 
who were legally incapable of consenting 
because of their minority and three classes 
of beneficiaries: that might be opened to 
admit persons not yet in being: namely, the 
children of the wife, the issue of the hus- 
band, and the issue of the husband’s brother. 
Although the Court may have had the power 
to give the consent of infant beneficiaries if 
the trust was improvident as to them and if 
by so doing the Court would promote their 
welfare, it is hardly possible for the same 
reason to give consent on behalf of the 
cestuis not yet in being. As to the minor 
children of the settlor it may be said that 
present poverty might be sufficiently harm- 
ful to justify sacrifice of future benefit for 
present need. This the Court did. But as to 
unborn children of either husband or wife, 
possibly by another marriage, that argu- 
ment is slightly less persuasive since they 
may not be born to circumstances of poverty 
but could be born some time later when for- 
tunes were reversed. And, finally, as to the 
unborn issue of the husband’s brother, the 
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argument is entirely inapplicable. They are 
not affected by the present fortune of the 
husband or his family and could have no 
other than an adverse interest. For no rea- 
son that has been disclosed the Court did not 
investigate these points but instead reached 
its conclusion by the simple expedient of 
disregarding them. 

‘It is apparent that the facts of the instant 
case bring it more nearly within the doctrine 
of revocation by mutual consent than within 
the scope of the other doctrines discussed. 
As a practical matter the Court had before 
it all persons who could express displeasure 
in the action requested, and whereas there 
is the possibility that unborn persons could 
eventually object to a present revocation, 
such a contingency seems less real than 
possible. Under somewhat analogous circum- 
stances courts have reached otherwise im- 
possible conclusions by invoking the doctrine 
of representation whereby members of a 
class may be said to give consent on behalf 
of all possible members of the same class. 
It has even been suggested that courts could 
go so far as to allow a trustee to do this for 
them. Usually, however, where representa- 
tion has been allowed the interests thus fore- 
closed have been remote and the action 
taken less drastic than in the instant case. 
Thus where owners of present interests wish 
to change the nature of the property held 
under limitations and are unable safely to 
do so without the consent of all possible 
takers, a court may permit consent by repre- 
sentation of unborn takers, which is nearly 
the same as to say that in such instances 
consent is not necessary where even an ex- 
pression of attitude cannot be obtained and 
where no objection to the action can be seen. 
In the recent Property Restatement of the 
American Law Institute this doctrine is 
stated as general law and is stated to apply 
to a situation such as the one before the 
court. And although, but for the authority 
of the Restatement, application of the doc- 
trine in the present case would be a step in 
advance of its previous use, nevertheless 
recognition of that doctrine would have 
given a legal sanction to the Court’s action 
and would have expressed in doctrine what 
the Court has here done in fact. But even 
had the Court extended the doctrine of rep- 
resentation to apply to the case in hand it 
would have left unresolved the further prob- 
lem of whether, if some of the beneficiaries 
or their representatives had opposed the re- 
vocation, the peculiar nature of funded life 
insurance trusts would have sufficed to re- 
move them from the operation of the usual 
principles governing the revocation of living 
trusts. 


idtiehis | 


‘Certainly a contrary result would have 
been unfortunate. Personal funded life in- 
surance trusts are of comparatively recent 
origin, arising out of an application of trust 
principles to insurance contracts and moti- 
vated by the desire to achieve future secur- 
ity for the beneficiaries of the policies. 
Though such a trust has much in common 
with other trusts, it also has individual char- 
acteristics which set it apart. Under it, in- 
come-producing securities are placed in 
trust and the income thereon is used to pay 
the premiums on policies of life insurance. 
Although that income, for purposes of taxa- 
tion, may be taxable to the settlor or the 
beneficiary as income used for the benefit of 
the one or the other, the important fact re- 
mains that no person has a present right to 
the use of that income until the death of the 
insured and thus nothing is available to 
mitigate the effects of a sudden reversal of 
fortune. In the ordinary case of a living 
trust the income is presently enjoyed by the 
beneficiaries thereof, and the operation of 
the trust results in protecting them from the 
effects of adverse conditions because of the 
availability of the income for use in alleviat- 
ing the effect of a loss of all but the trust 
fund. Only in the unusual case of an accu- 
mulation in which income is added to prin- 
cipal and its expenditure prevented until the 
death of the settlor would an analogy be 
found in the field of living trusts. Although 
the immediate motive of the settlor of such 
a trust may be, as here, to assure the finan- 
cial independence of his family after his 
death, there is present, though behind the 
gift, the broader purpose of the general wel- 
fare of his family. Providing for them after 
his decease is but one step in his program of 
insuring their welfare both before and after 
his death. When this real purpose behind all 
personal funded life insurance trusts is re- 
membered, it is not clear that there should 
be any necessity of attempting to find intent, 
consent, or representation. Because of the 
unusual nature of the funded life insurance 
trust it might well appear that it should, as 
a matter of policy, be revocable by a Court 
when circumstances have so altered as to 
defeat a fundamental purpose motivating its 
creation. To make such revocation depend 
upon the consent of beneficiaries who are re- 
mote, and who are not necessarily affected 
by the conditions that make the continuance 
of the trust undesirable as to the settlor and 
the immediate beneficiaries does not face 
squarely the issue raised by this particular 
type of trust. It is reasonable to feel that 
even had the brother and his children here 
opposed the revocation, it should have been 
granted. Nor is it necessarily going too far 
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to reason that under some circumstances 
such a trust should be revocable even though 
consent be withheld by an adult child of the 
settlor. Legislative action to meet the ques- 
tion would either have to make the trust 
revocable at the settlor’s option, or would 
have to require the existence of certain con- 
ditions under which the trust should be set 
aside. The first is undesirable as going fur- 
ther than the problem requires and would 
largely change the taxability of such trusts, 
for a revocable trust is subject to succession 
taxes upon the death of the settlor. The 
second suggestion would still require resort 
to court supervision to determine the exist- 
ence of the necessary conditions. No reason 
appears why a Court should not of its own 
choice exercise discretion in such a limited 
field. It is neither unusual nor unknown that 
a court of equity should have the burden of 
determining whether or not it would be for 
the welfare of the family to terminate such 
a trust, for even in the matter of the ordi- 
nary trust where all the interested parties 
consent to its termination the power of the 
Court to dissolve it is discretionary and will 
be used only in proper cases. Nor is it un- 
known for a Court to give consideration to 
the general intent of the settlor as distin- 
guished from the specific purpose of the gift. 
Such conduct is customary in the application 
of the doctrine of cy-pres to sustain charit- 
able gifts where the specific scheme of the 
testator has been rendered impractical by 
changes in law or circumstances and the 
general purpose of the gift is discernible. 
Furthermore, the Court would here be sub- 
ject to restrictions of fact, if not of doctrine, 
in that extreme reversal of the settlor’s for- 
tunes would be a condition precedent to 
court action, and the reversal would have to 
be such as to affect seriously the more im- 
mediate beneficiaries.’ 

Twenty-one footnotes of exhaustive cita- 
tions and references together with com- 
ments. 


Corporate Reorganization Under Sec- 
tion 77B of The Bankruptcy Act— 


“Michigan Law Review,’’ November, 1934. Pages 
77-938. By JACOB J. KAPLAN, a member of the 
Boston Bar. 

‘In the closing hours of its legislative life 
the 73rd Congress adopted the amendment 
to the Bankruptcy Act providing for the re- 
organization of corporations, and designated 
as Section 77B. The Act was approved by 
the President on June 7, 1934. The statute 
had had a long and checkered history in 
Congress. Such legislation barely failed of 
enactment in the preceding session when 
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Congress first gave to natural persons avail- 
ing themselves of bankruptcy procedure the 
right to call themselves “debtors” rather 
than “bankrupts,” and provided a substan- 
tially similar method of reorganization for 
railroad corporations engaged in interstate 
commerce. The present statute nearly found- 
ered several times during the session of 
1934; the principal difficulty was the matter 
of the participation of landlords’ claims in 
reorganization and in liquidation. The stat- 
ute was saved from destruction only by a 
compromise on this question. As it finally 
emerged, however, it represents an impor- 
tant forward step in the solution of vexing 
and intricate problems of corporate reor- 
ganizations; it brushes aside fictions and 
disguises under which lawyers have hereto- 
fore proceeded in this field, and introduces 
by legislative fiat a welcome air of reality 
and substance. 

‘For years lawyers dealing with the sub- 
ject have dealt in mystery, imagination and, 
at times, downright falsehood. The proceed- 
ings have been generally founded upon an 
ostensible suit by a creditor holding an un- 
liquidated debt, to whose demands for a 
receiver the debter immediately yields —a 
suit which resembles the famous debt action 
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of Toney Weller vs. Samuel Weller, reported 
by Dickens in The Pickwick Papers, upon 
which the defendant volenti was imprisoned 
for debt —and in the end the sought-for 
reorganization is attained by a fiction of 
judicial sale buried from common under- 
standing or participation in pages of peti- 
tions and decrees, and in columns of news- 
paper advertisement. 

‘Leading lawyers have for years hoped to 
bring about some reform in this procedure 
by action of the courts themselves. But re- 
sults were slow, meagre and uncertain. The 
present economic depression made it feasible 
to get action from Congress which, at other 
times, would have been impossible. 


Provisions of Section 77B 


‘The statute as finally enacted is some- 
what involved in its language, and its ar- 
rangement is not entirely logical. This is 
due, doubtless, to efforts to compromise con- 
flicting views in the haste of the closing 
hours of a busy Congress, as eminent counsel 
skilled in the field of corporate reorganiza- 
tion had a large part in drafting the 
statute. * * * 

‘Jurisdiction is confined to corporations 
which could become bankrupt under the 
existing act, excepting railroad or other 
transportation corporations authorized to file 
a proceeding under Section 77, and except 
also certain railroad corporations municipal- 
ly owned. 

‘The proceedings are initiated by a peti- 
tion filed either by the debtor corporation or 
three of its creditors (holders of provable 
claims in excess of $1,000), or by an answer 
filed by the corporation in a pending bank- 
ruptcy. The fundamental allegations are 
that the corporation is insolvent in the bank- 
ruptcy sense or is unable to meet its debts 
as they mature, i.e., is insolvent in the com- 
mon law sense; and that it desires to effect 
a plan of reorganization, if the corporation 
initiates the proceeding, or that the petition- 
ing creditors propose that it shall effect a 
reorganization, if the proceeding is begun 
by them. An act of bankruptcy must be 
alleged in the creditor’s petition unless a 
prior proceeding in bankruptcy or receiver- 
ship is already pending. 

‘In any event, the petition or answer is 
presented to a district judge, who must be 
satisfied among other things that it is filed 
in good faith. If the proceeding is approved, 
the district court acquires exclusive jurisdic- 
tion for the purpose of the statute of the 
debtor and of its property wherever located; 
no order of adjudication in bankruptcy is 
thereafter to be entered. If the petition is 


dismissed or the answer dismissed, however, 
the fact of filing does not constitute an act 
of bankruptcy or admission of insolvency. 

‘If the petition is approved, the Court may 
appoint a trustee or trustees; or it may con- 
tinue the debtor in possession. It may give 
either the trustees or the debtor the author- 
ity to continue the debtor’s business. A time 
is fixed by the judge for proving claims and 
stock interests. For the purpose of reor- 
ganization, creditors include all holders of 
claims, whether provable or not, against the 
debtor or its property, such as claims under 
executory contracts, securities other than 
stock, and liens or other interests. Creditors 
and stockholders are to be divided into 
classes by the Court. 

‘A plan of reorganization is then prepared 
and proposed within such time as the Court 
may fix. Before it is proposed, the plan must, 
unless offered by the debtor itself, be ap- 
proved by not less than 25 per cent. in 
amount of at least one class of the creditors 
whose claims would be affected by the plan, 
and not less than 10 per cent. in amount of 
all claims; or if the corporation has not been 
found to be insolvent in the bankruptcy 
sense it may, in lieu of approval by creditors, 
be approved by stockholders whose interests 
would be affected by the plan having not less 
than 10 per cent. of one class of stock and 
not less than 5 per cent. of the total number 
of shares of all classes of stock outstanding. 
If the debtor itself proposes the plan, no 
such preliminary approval is required. 

‘The plan must provide for payment or 
other satisfaction of expenses of administra- 
tion. If the Court finds the corporation to be 
insolvent in the bankruptcy sense, no provi- 
sion for stockholders need be made. Apart 
from such a finding the plan must receive, as 
to each class of stock whose interests are 
adversely affected thereby, the assent of a 
majority of such class; or it must provide in 
some adequate manner for the protection or 
realization of the value of the equity of such 
class of stock in the debtor’s property by a 
sale of the property at not less than a fair 
upset price or by appraisal and payment in 
cash of the value, either of the stock in 
question or at the objecting stockholders’ 
election of the value of the securities al- 
lotted to such stockholders under the plan 
or by such other methods as will do sub- 
stantial justice to such stockholders under 
the circumstances. 

‘As to creditors, the plan of reorganization 
must either be accepted by two-thirds in 
amount of each such class affected by the 
plan, or the plan must provide for payment 
of the claims of such class in cash in full, 








or, in the alternative, it must make adequate 
provision for the realization by the creditors 
of the value of their claims or liens if the 
property affected by such claims or liens is 
dealt with by the plan. Such provision may 
be made by a transfer or sale of the prop- 
erty, subject to such claims or liens; or 
retention of the property by the debtor, sub- 
ject to such claims or liens; or a sale of the 
property free of the claims or liens at not 
less than a fair upset price and the transfer 
of the claims or liens to the proceeds; or the 
appraisal and payment in cash of the value 
of the claims or liens; or at the objecting 
creditors’ election, the value of the securi- 
ties, if any, allotted to such claims or liens 
under the plan; or by such other method as 
will in the opinion of the judge equitably 
and fairly provide such protection. 

‘The plan must provide adequate means 
for its execution either by retention by the 
debtor of its assets or by their distribution 
among any class of its creditors in whole or 
in part or transfer to a new corporation, or 
the consolidation or merger of the debtor 
with another corporation; the extension of 
maturity dates of outstanding securities, 
curing of waiver of defaults; the issue of 
securities of the debtor. The plan must pro- 
vide for any necessary amendment of the 
debtor’s charter. It may modify or alter the 
rights of stockholders. 

‘Executory contracts, including leases, 
may be affirmed or rejected. Landlords’ 
claims must be provided for, but claims of 
the landlord may not be admitted beyond 
three years’ rent. 

‘Priorities, as recognized in federal equity 
receivership proceedings, are treated as 
priorities in the reorganization proceedings. 

‘After the necessary preliminaries and ac- 
ceptances as provided in the statute, the 
judge must confirm the plan if he is satisfied 
that it is fair and equitable, that it does not 
discriminate unfairly in favor of any class of 
creditors or stockholders, that it is feasible, 
and that it complies with the provisions of 
the statute. All amounts to be paid as con- 
sideration by the debtor or any corporation 
acquiring the assets, or as compensation or 
expenses to any committee or reorganiza- 
tion managers must be fully disclosed and 
found to be reasonable, or are made subject 
to the approval of the judge. The judge must 
also find that the offer of the plan and its 
acceptance are in good faith and have not 
been made or procured by any forbidden 
means or promises; and that the debtor or 
other corporation issuing securities has the 
requisite authority to carry out the plan. 

‘It is to be noted that the statute does 
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away with the fiction of a judicial sale. The 
statute provides that, upon the confirmation 
of the plan and its consummation, the pro- 
visions of the plan become binding upon the 
debtor, its stockholders and its creditors; the 
property dealt with by the plan when trans- 
ferred and conveyed or retained by the 
debtor pursuant to the plan is held free of 
claims of the debtor, its stockholders and 
creditors, except such as may consistently 
with the plan be reserved in the order di- 
recting the transfer or retention. The final 
decree, except as provided therein or re- 
served in the order, discharges the debtor 
from its debts and liabilities, and terminates 
and ends all rights and interests of stock- 
holders. 

‘Properly administered, the statute will 
undoubtedly afford a straightforward, effi- 
cient and less expensive method of effecting 
an essential revision of debt structure with- 
out the stigma of “bankruptcy.” It repre- 
sents a genuine forward step.’ 

In the last footnote accompanying this 
article, the author says: 

‘A study of the constitutionality of the amend- 
ment is beyond the scope of this article. On this 
subject see Professor Garrison’s article, ‘The 
Power of Congress over Corporate Reorganiza- 
tions,” 19 Va. L. Rev. 343 (1933), and the dis- 
cussion by Messrs. Swaine, Rosenberg and Battle 
in the same volume, pp. 316 and following; see 
also 32 Micu. L. Rev. 221 at 231 (1933). While 
the amendment undertakes to deal with the debt- 
or’s property without an adjudication of bank- 
ruptcy, the proceedings, like an offer of composi- 
tion before adjudication under previously existing 
law, may end in liquidation under ordinary bank- 
ruptcy proceedings if the debtor’s efforts to make 
its peace with its creditors fails. The amendment 
would seem clearly to be reasonable legislation 
within the field of the “subject of bankruptcies” 
as that term used in section 8 of Article I of the 
Constitution must be construed in the light of 
modern conditions. Cf. Sturges v. Crowinshield, 
4 Wheat. (17 U. S.) 122, 195, 4 L. ed. 529 (1819) ; 
Hanover Nat. Bank v. Moyses, 186 U. S. 181, 46 
L. ed. 1118 (1901); Nelson v. Carland, 1 How. 
(42 U. S.) 265, 277 note, 11 L. ed. 126 (1843); 
Wilmot v. Mudge, 103 U. S. 217, 26 L. ed. 536 


(1881); Cumberland Glass Co. v. DeWitt, 237 

U. S. 447, 59 L. ed. 1042 (1915) ; Nassau Works 

v. Brightwood Co., 265 U. S. 269, 68 L. ed. 1013 

(1924).’ 

Then follow twelve pages giving a de- 
tailed “Outline of Procedure Under Corpo- 
rate Reorganization Section of Bankruptcy 
Act.” 


Some Comments on The Corporate 
Reorganization Act— 


“Harvard Law Review,’’ November, 1934. Pages 
39-81. By HENRY J. FRIENDLY, a member of 
the New York Bar. 


‘“T should like to say a few words,” said 
Lord Justice Bowen in the first significant 
case arising under the Joint Stock Com- 
panies Arrangement Act, 1870, to reach the 
Court of Appeal, “as the matter is an im- 
portant one, and this is a very remarkable 
Act of Parliament.” If justification is neces- 
sary for a discussion of the provisions as to 
corporate reorganization recently added by 
Congress to the Bankruptcy Act, it may be 
placed on similar grounds.’ 

Mr. Friendly presents his comments in 
eight sections, as follows: 

I, The Necessity for Legislation; II, Legis- 
lative History of the Act; III Provisions as 
to Institution of Proceeding by Creditors; 
IV, Injunctions and Stays of Judicial Pro- 
ceedings; V, Priorities; VI, Landlords’ 
Claims and Contingent Claims; VII, Classi- 
fication of Creditors; VIII, Fairness of the 
Plan. 

In conclusion, the author says in part: 

‘Enough has been said to show that Sec- 
tion 77B affords no royal road to reorganiza- 
tion. Extravagant hopes created by its 
enactment are likely to be disappointed. Its 
chief merits lie in dispensing with the neces- 
sity of paying cash to a dissenting minority, 
in the elimination of ancillary proceedings, 
and in the provisions giving the Court full 
jurisdiction to determine the fairness of the 
reorganization plan. On the other hand, it 
creates a needlessly cumbersome machinery, 
and it raises a host of new questions which 
cannot be satisfactorily determined except 
by the Supreme Court. However, it is now 
too late to consider whether a less compre- 
hensive change in reorganization practice 
might not have been preferable. Section 77B 
is here, and presumably it is here to stay. It 
contains great possibilities for constructive 
reorganization and _ possibilities almost 
equally great for the enveloping of the ad- 
ministration of the affairs of insolvent cor- 
porations. 

One hundred fifty-seven footnotes of cita- 
tions and references. 
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State Inheritance Tax and Taxability of 
Trusts 


By ROYCE ANNAN KIDDER, former Assistant 
Attorney General of Illinois in charge of Inheri- 
tance Tax Division. Published 1934 by The Foun- 
dation Press, Inc., Chicago. 544 pages, price $10. 


An introduction to this work is written 
by Homer F. Carey, Professor of Law, 
Northwestern University Law School. It 
reads in part as follows: 

‘So many changes have occurred in the 
field of estate and inheritance taxation 
within the last few years, more especially 
in relation to the taxation of trust estates 
and future interests, that both practitioners 
and those interested primarily in theoret- 
ical problems of taxation should welcome 
this up-to-date treatise. This work is more 
than another textbook. Both its form and 
substance show that it is the product of 
painstaking, scholarly effort. Even a most 
cursory examination of the book reveals its 
high utility to the practitioner, for whose 
use it is primarily intended. * * * 

‘At the present time many problems 
which were once of importance have ceased 
to be so, largely because they have been 
clarified by amendatory legislation or by 
judicial decision. In this category, too, can 
be placed what were once important consti- 
tutional problems. With none of these does 
the author burden us unnecessarily. He 
gives them their proper place in the his- 
torical setting and there is where they be- 
long. Neither does the author burden us 
unnecessarily with the obvious, and for this 
he deserves to be complimented. The prob- 
lems of taxation that arise upon intestate 
succession or upon unconditional and abso- 
lute devises or bequests are of an elemen- 
tary character. They are so regarded and 
emphasis is given to problems that are 
real. 

‘Probably the strongest impression the 
reading of this treatise leaves upon one’s 
mind, second only to that regarding the 
general high quality of the work as a whole, 
is that the author has delved into the 
troublesome aspects of inheritance and estate 
tax law. This is an unmistakable virtue 
of the book. Its appeal to the practitioner 
can, as it undoubtedly will, justifiably rest 
upon this virtue. For instance, there is a 
whole chapter pertaining to the taxation of 
interest affected by powers of appointment, 
both upon the exercise and nonexercise of 
such powers. There is another chapter on 
the taxation of future interests. Every prac- 
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titioner knows of the difficulties in this 
field. The problems of taxation incident to 
various forms of co-ownership of property 
form the greater part of another chapter. 
There are two chapters devoted to inter 
vivos transfers with emphasis upon the 
taxability of transfers upon trust. 

‘It is in connection with inter vivos trans- 
fers, and especially those upon trust, that 
full consideration of the federal estate tax 
law and the decisions under it is given. The 
status of such transfers under the federal 
law has always baffled the practitioner and 
an analysis of the large volume of reported 
federal cases would seem to indicate that it 
has baffled even the courts. The author is 
especially to be complimented for his full 
treatment of these problems both under the 
federal law and under state laws. It has 
been through inter vivos devices of one sort 


or another that evasion or avoidance of in- | 


heritance and estate taxes has been sought. 
Successful efforts in this direction have 
been constantly met by statutory changes 
to fill the gap, legislation always lagging 
behind the ingenuity of lawyers in devising 
new schemes. In this field changes have 
been quite rapid. This story is neatly woven 
in the pages of this book. 

‘Other features of the work that will 
appeal to the practitioner are the treatment 
of the effect of international treaties upon 
taxation, the discussion of problems of valu- 
ation, the collection of mortality and annuity 
tables, and the treatment of procedural 
problems in the collection of taxes. All of 
these features make the book invaluable to 
the practitioner.’ 

A foreword says: 

‘The purpose of this work is to render to 
the law practitioner a distinct and much 
needed service, by presenting the current 
law applicable to state inheritance taxation, 
including the subject of taxability of trusts, 
in convenient and compact form. The 
author’s experience of the past eight years 
as an administrative officer in this field has 
demonstrated to him the need of this new 
treatise. The chief reasons for a new work 
upon this subject are: 


Revolutionary Changes in the Law 


‘The law governing the administration of 
the state inheritance tax has undergone 
revolutionary changes during the past 
seven years, such as no other subject of the 
law. Only a few years ago there was double 
taxation of tangible personal property and 
double, triple and quadruple taxation of 
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certain forms of intangible property. This 
double and triple taxation became so bur- 
densome that a majority of the states passed 
reciprocal laws whereby intangibles of non- 
resident decedents were exempted from tax- 
ation, provided the state of the domicile ex- 
tended reciprocity in the same manner and 
to the same extent. But about the time 
most of the states had enacted these recipro- 
cal measures, the decisions of the United 
States Supreme Court began to show a ten- 
dency toward the abolishment of multiple 
taxation, the idea or principle being gradu- 
ally developed that the assertion of the 
right to tax in one state denies the right to 
tax in another state. By virtue of these 
decisions the ultimate goal of single taxa- 
tion for tangible and intangible property 
has finally been reached. This work presents 
the law now in force and applicable to in- 
heritance taxation in the various states, 
with citation and discussion of authorities. 
Where the rules applicable have been 
changed by more recent decisions, the older 
and obsolete rules are stated, with the 
authorities, for the purpose of showing the 
previous status of the law upon the subject, 
and then showing the gradual development 
resulting in the present rules of law with 
the authorities and reasoning of the courts 
supporting them. 


Increasing Importance of the Subject of 
Trusts 


‘One of the subjects of paramount interest 
at that time is the question of the taxability 
of trusts created by will, or by trust agree- 
ment prior to decedent’s death. Increasingly, 
persons are disposing of their property by 
this method. Naturally the persons interest- 
ed in this subject are desirous of ascertain- 
ing how the trust may be created by will or 
by trust agreement, in such manner as to 
minimize, if not avoid, the inheritance tax 
for which the transfer would be liable at the 
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testator’s or settlor’s death. The taxability 
of life insurance trusts is also considered. 
Members of the bar must be informed upon 
this subject in order to be able to advise 
their clients. This subject is treated in one 
of the chapters of this work, such treatise 
being based upon the latest decisions and 
holdings of the courts, both state and fed- 
eral. The forms of trust agreements which 
have been passed upon by the courts are 
included for the convenience of attorneys 
in preparing trust agreements or wills 
creating trusts. 


Estates and Future Interests 


‘There is another feature which is un- 
usual in an inheritance tax work, but which 
the author believes will render a convenient 
service to the practitioner, and that is the 
brief treatment of the subject of “estates 
and future interests created by will.” These 
subjects are germane, for the reason that 
the character of the estate must be deter- 
mined and fully understood before a trans- 
fer tax can be imposed. These estates are 
defined and illustrated in a brief, simple 
manner, so that they may be readily under- 
stood and recognized when involved in any 
transfer. 


Federal Estate Tax Cases 


‘While this work does not specifically treat 
the subject of federal estate tax, the funda- 
mental rules of law determining the major 
questions presented in federal estate taxa- 
tion are likewise applicable in state inheri- 
tance taxation; and therefore the leading 
federal estate tax cases are reviewed and 
discussed in connection with their bearing 
on the law governing state inheritance tax. 
In the treatment of the subject of “taxa- 
bility of trusts,” the federal estate tax lia- 
bility is fully considered as well as the 
liability for state inheritance taxation.’ 
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The following are the chapter titles: 

Nature and Construction; Definitions; 
Transfers by Will; Transfer of Future In- 
terests by Will; Present and Future In- 
terests in Property Transferred by Will, 
and Method of Taxation; Transfers at 
Death Other Than by Will; Transfers Dur- 
ing Life; Transfers During Life—Taxa- 
bility of Trusts—State and Federal Rules; 
Resident Decedent—Nonresident Decedent; 
Transfers to Aliens; Valuations; Valua- 
tions of Life Estates—Estates for Years— 
Annuities—Remainders—Mortality and An- 
nuity Tables; Deductions; Exemptions; 
Conflict of Laws; Adjudication of Tax; 
Appeals; Payment and Collection of Tax; 
Inheritance Tax Refunds; Inheritance Tax 
Consents. 

In the table of contents under each of 
the foregoing main subjects there appears 
a splendid section index of topics treated. 
Twenty-seven pages are required to list the 
table of cases cited and one page for the 
table of references. Twenty-eight pages are 
devoted to an exhaustive topical index. All 
of these latter arrangements enable the 
reader to locate quickly the information 
desired. 

Winslow’s Minimizing Death Taxes—1934- 

1935 Edition 

By C. MORTON WINSLOW, C.P.A. in Associa- 

tion with WM. EARL LEEVER and WILLARD 

L. MUNRO. Published 1934 by Commerce Clear- 

ing House, Inc., Chicago. 93 pages, price $1.00. 

Excerpts from the foreword follow: 

‘This booklet is designed to aid the inves- 
tor and his counsel in making a study of the 
exemptions and alternatives of taxation un- 
der inheritance, estate, and gift tax statutes. 

‘The value of adequate information on this 
subject has been greatly enhanced by the 
Federal Revenue Act of 1934, which consid- 
erably increases the high rates of estate 
taxes set by the Revenue Act of 1932. 

‘The 1934 Act likewise increases gift tax 
rates, but defers the effective date of the 
increase until January 1, 1935. * * * 

‘The authors present in a new light the 
prospective shrinkage of capital by estate 
and inheritance taxes. Simple yardsticks are 
given by which to measure the problem 
created by these taxes and to judge the re- 
spéctive merits of proposed measures of 
alleviation. 

‘Those contemplating revisions in estate 
plans necessitated by the new tax laws 
should find this exposition of practical use.’ 

The following is quoted from the first 
chapter, which is entitled “The Menace of 
Vulnerability.” 

‘To the person of wealth who agrees with 
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Judge Gary that “every man should con- 
sider death as carefully as he would con- 
sider a business proposition,” there are three 
periods of concern for his property and its 
susceptibility to losses which present them- 
selves: 

‘1. He zealously guards his property from 
depletion during his lifetime. 

‘2. He makes arrangements to avoid or 
mitigate the severe shrinkage by 
death duties at his decease. 

‘3. He erects safeguards to protect his 
heirs in their use and enjoyment of the 
fruits of his industry and care. 

‘In this booklet emphasis is to be placed 
upon the second period. It is one of great 
and increasing importance, and its problems 
are worthy of the independent and earnest 
consideration of estate owners and mana- 
gers. Furthermore, the problems of the 
third period may be conveniently and satis- 
factorily solved in conjunction with those of 
the second period. 

‘Any steps taken to minimize death duties 
should be directed along two lines: 

(a) To reduce the prospective liability for 
inheritance and estate tax assess- 
ments. 

(b) To make certain that the executor 
will have sufficient cash to pay all 
debts, duties, and expenses, without 
undue sacrifice of estate assets. 


Vulnerability 


‘It is not uncommon to find that the es- 
tate of a decedent is comprised almost en- 
tirely of assets which cannot be readily 
converted into cash at a fair price. Such 
estates may be said to be in a vulnerable 
position, because they are susceptible to 
losses by enforced liquidation to meet debts 
and death duties. 

‘The Revenue Act of 1934 eases this situ- 
ation, insofar as Federal estate taxes are 
concerned. It may still be acute where debts 
and State death duties are relatively large. 


Vulnerability and Liquidity 


‘The vulnerability of an estate is generally 
in inverse ratio to its liquidity. 

‘The extreme degree of vulnerability may 
be said to occur in the estate whose assets 
are most effectually frozen. 

‘Liquidity is present in the degree that 
the estate contains cash, or assets readily 
convertible into cash without sacrifice. 

‘The minimum degree of liquidity should 
be an amount sufficient to discharge all 
debts, death duties, and expenses, without 
penalties. 
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Factors of Vulnerability 


‘Among asset types and conditions con- 
tributing to vulnerability are the following: 
(a) Shares in corporations whose capita 
stock is unlisted or closely held. 
(b) Listed shares, where the market is 
“thin.” 
(c) Any evidences of indebtedness held 
under conditions similar to the above 
(a) and (b). 
Real estate, not readily marketable 
at a fair price. 
Any assets whose values are tempo- 
rarily depressed by local or general 
market or economic conditions. 


Factors of Liquidity 


‘Among asset types and conditions con- 
tributing to liquidity are the following: 

(a) Cash. 

(b) Stocks, bonds, and notes or accounts 
receivable readily convertible into 
cash without sacrifice. 

(c) Real estate readily salable at a fair 

price for cash or for a marketable 
consideration; or which may be 
pledged as security for borrowed 
money. 
Any assets which may be liquidated 
without sacrifice within the periods 
permitted for payment of debts, 
death duties, and expenses without 
penalties.’ 

The titles of other chapters are: 

A General View of Inheritance and Es- 
tate Tax Problems; Estate Shrinkage and 
Its Relationship to Expectancy of Life; 
Conservation More Difficult Than Accumu- 
lation; Cost of Doing Nothing; Setting Aside 
Readily Marketable Securities to Pay Es- 
tate Taxes, etc.; Accumulating Income to 
Offset Shrinkage by Estate Taxes, etc.; 
Purchase of Life Insurance to Meet Death 
Duties; Gifts of Estate Capital to Pros- 
pective Heirs or in Trust for Their Benefit; 
Use of the Annuity Principle in Trusts as 
an Alternative to, or in Conjunction with 
Gifts; Deferred-Use Gifts; Cost of Property 
Accumulations; The Cost of Spending. 

Illustrated with many charts and tables. 


To Each A Penny 


By FRANCIS PLUMMER.—Published by Lothrop, 
Lee and Shepard Company, Boston. 392 pages, 
price $2.50. 


This book is reviewed because it purports 
to be “a novel of banking, fiduciary trust 


and human nature as it reacts to public 
responsibility and private desires,” and be- 


cause the publishers in presenting it state 
that Mr. Plummer “made a rigid examina- 
tion of one of the largest trust companies 
of the country, and thus knows and pictures 
an authentic background.” 

Although the fiduciary relationship is 
woven into the plot, and trust terms are 
sprinkled liberally through most of the 
chapters, it is primarily a story of sex, un- 
wholesome in its conception, and treated 
distastefully. 

That the author was conscientious in his 
effort to give a correct portrayal of the 
mechanics of trust work cannot be doubted. 
A single illustration, however, will show 
that his knowledge is superficial. 

The heroine is pictured as a highly com- 
petent trust woman, experienced in all de- 
tails of the work. At one point in the story 
it is made obvious that she has a premoni- 
tion of death. The making of a will seems 
necessary to ease her mind. She is in her 
office, and it would be a simple matter to 
call in witnesses. Instead, she merely writes 
the will and tucks it away in her desk. 

Technical lapses such as this could read- 
ily be forgiven, especially in view of the 
author’s apparent respect for the principles 
of the fiduciary relationship. Our chief criti- 
cism rests on different grounds. 

The author makes an obvious effort to 
picture “the beneficiary class,” and yet none 
of the beneficiaries who “live” as characters 
in the literary sense could be classed as 
worthy of esteem or sympathy. At one point 
he clearly intimates a belief that families 
should not be permitted to hand down prop- 
erty from one generation to another, and 
the plot itself suggests that his main theme 
was the futility of the entire fiduciary con- 
cept. 

A further indication of bias or lack of 
understanding is afforded by a “slap” at 
mergers of commercial banks with trust 
companies. Commenting on such a merger, 
the author says: 

“Unless she missed her guess it meant 
that favorite security issues of the Bond 
National Company would find their way 
into a lot of portfolios at Fealty Trust. 
Some of the securities might be all right 
and some might not be so good, but in any 
case it meant the end of Fealty’s old merit 
policy of investment. It meant that a fine 
old fiduciary outfit, one of the very first to 
take up corporate trust work a hundred 
years ago, would be turned into a catch-all 
to serve the profit-making purposes of 
Hugh Crenshawe and his big bank and his 
smart-alec investment company, and the 
cestuis would get the sticky end of it.” 
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Even this might be excused if it were 
essential to the author’s plot, but it was 
“dragged in by its heels,” and from a lite- 
rary point of view its only excuse was that 
it seemed to aid slightly in the development 
of a morbid state of mind on the part of the 
principal character. 


Government Experimentation in Business— 


By WARREN M. PERSONS, Consulting Econo- 
mist, New York. Published by John Wiley & Sons, 
New York, 1934. 238 pages; $2.50. 

This collation of facts about each impor- 
tant political business enterprise from the 
early times of the Republic through the be- 
ginnings of the New Deal offers the reader 
an opportunity to “look at the record” with- 
out partisan coloring. Credit is given to 
such enterprises as have shown satisfactory 
results, even though these were subsequent- 
ly dissolved or sold. The historical facts, 
however, show the same recurring waves of 
optimism, public enthusiasm and national 
or local pride giving rise to over-ambitious 
schemes and leaving these projects almost 
invariably on the financial rocks when the 
tide recedes through disillusionment. 

The results of specific undertakings by 
both State and Federal authorities are pre- 
sented and conditions of initiation, operation 
and liquidation are delineated. 

In the operation of State-controlled banks, 
probably more than in any other field, the 
most glaring examples of political corrup- 
tion, mismanagement and unsound prac- 
tices are cited. Inflation usually was resort- 
ed to, since a director could not refuse 
loans to politically influential applicants, 
and the net result was heavy liability on 
the State from failure of the banks, some- 
times solved, as in Florida, by repudiation. 
The origin, operations and results of all the 
State-initiated banks, and the two Banks 
of the United States are summarized with 
pertinent data. 

The story of North and South Dakota’s 
embarkment on a wide variety of business 
enterprises, including banking, insurance 
and manufacturing, presents a comprehen- 
sive view of the actualities of government 
intervention in business. 

A review of the cases analyzed in this 
book, supported by official reports, technical 
surveys and expert testimony, brings out 
the lack of consistent, business-like policies 
which make a sorry picture of failures and 
ultimate hardship, not only on taxpayers, 
but on all classes of citizens. Periods of suc- 
cess in government enterprise are shown to 
be restricted, either by change in public 
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sentiment, persistence in poorly-planned, 
losing ventures, but more frequently from 
the inherent shortcomings of political man- 
agement. 


The Securities Exchange Act of 1934— 
Analyzed and Explained 


By CHARLES H. MEYER, of the New York Bar. 
Published 1934 by Francis Emory Fitch, Inc., New 
York. 251 pages, price $2.50. 


Under the title, “Read This First—How 
to Use This Book,” Mr. Meyer says in part: 

‘This book consists of two parts: Part I, 
the Securities Exchange Act of 1934 
(Fletcher-Rayburn Act), and Part II, the 
Securities Act of 1933, as amended in 1934. 

‘Each part contains (1) a summary of 
the Act to which it relates, and (2) a de- 
tailed analysis of the Act, section by sec- 
tion. 

‘The summary of each Act is intended 
not only as a brief outline for those whose 
interest is confined to the more important ° 
features of the Act, but also as a general 
introduction to the Act for those who wish 
to make a more thorough study. * * * 

‘The detailed analysis of each Act takes 
up each section separately. There is first 
reproduced the exact text of the section. 
Then follows a full explanation.’ 

We have found the foregoing statements 
to be an excellent description of the con- 
tents of this book and the method of treat- 
ment. 

The author continues under the title of 
“A Word of Caution.” 

‘A book on a legal subject cannot give 
more than the author’s interpretation of the 
law. Particularly is this the case with the 
Securities Exchange Act, which is sailing 
uncharted seas. Intelligent differences of 
opinion may arise as to its construction. 
Views expressed now, no matter how well 
founded they appear, may ultimately be 
found not to be in accord with decisions of 
courts or rulings of government regulatory 
agencies. The author believes the opinions 
expressed in this book to be sound. Never- 
theless he recognizes that some of his views 
on a subject covering so broad a field may 
not be concurred in by others. The reader 
should therefore constantly bear in mind 
that the explanation of the law contained 
in this volume is merely the author’s opin- 
ion on a novel statute which has never been 
officially or judicially construed. In no case 
should the book be used to supplant legal 
advice where any action which may be 
affected by the Act is contemplated.’ 

Twenty-three pages of general index. 
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SIDELIGHTS ON TRUST EXAMINATIONS 


Opinions on Doubtful Points Sought by Trust Examiner in Discussion 
before Trust Division of Texas Bankers Association 


UGGESTIVE ssidelights on _ the 
S question of trust department ex- 

aminations were provided by the 
address of E. P. Neilan, Trust Examiner, 
Federal Reserve Bank of Dallas, before 
the Trust Division of the Texas Bankers 
Association at Houston, November 23. 
Although his remarks were directed pri- 
marily to representatives of Texas insti- 
tutions, they contained a number of 
points of interest to trust men in other 
states. 

“Trust Department examiners,” he 
said, “divide their work into two parts. 
The first part consists of an investigation 
into the management, policies, and sys- 
tem of the department and the second 
part is the determination of possible lia- 
bilities. Of course, the two parts are 
linked so closely together that they bear 
definitely upon each other, for it is obvi- 
ous that a larger volume of potential 
liability indicates poor policy, or poor 
management. 


Guided by “Statement of Principles” 


“In considering the policies of any trust 
department, the examiner is guided by 
the ‘Statement of Principles of Trust In- 
stitutions’ formulated by the Trust Di- 
vision of your American Bankers Asso- 
ciation. Although this statement was 
never given the binding legal effect that 
incorporation in the code would have made 
possible, it is my opinion that the ethical 
force of the declaration is stronger than 
it would have been as a part of the 
Bankers’ Code. We have accepted this 
statement as the yardstick of policy and 
our examinations attempt to bring each 
bank to a similar acceptance. 


“Management and policies are so close- 
ly associated that it is often hard to place 
the responsibility for doubtful methods 
of handling trust assets. We are paying 
particular attention to the qualifications 
of Trust Officers, their educational and 
informational capacities, and their judg- 


ment as reflected in handling of the assets 
actually in their care. * * * 

“It is important that the management 
be aware of the peculiar provisions of 
each account, and the marked difference 
in general investments and those suitable 
for that particular trust. As one step in 
remedying this lack of information, may 
I suggest that all directors and officers 
who have any part in Trust Department 
management be thoroughly familiar with 
trust principles. * * * 

“Since complete and accurate records 
are so essential to the proper function of 
the department, trust officers should be 
certain that they are not guilty of lax- 
ness here. Too often a trustee finds that 
the outcome of a suit for surcharges, or 
the settlement of a dispute among bene- 
ficiaries depends upon the records avail- 
able. The need for a complete record from 
the inception and acceptance of the trust 
until it is finally disposed of is at present 
being stressed by examiners. Let me 
assure you that his insistence is not based 
upon his own need for a complete picture 
of the trust department activity, but upon 
a desire to keep the trust department from 
sustaining any loss that might result if 
records are inadequate. 

“Perhaps the most difficult part of the 
examination for the examiner is the list- 
ing of potential liabilities. Texas is so 
devoid of law in trust matters that gen- 
eral principles must be followed in de- 
termining possible surcharges. Usually 
the examiner divides his list into three 
classes: those-which arise from doubtful 
policies, those which arise from negli- 
gence, and those which arise from bad 
faith.” 


Questions Under Consideration 


Mr. Neilan asked trust men in attend- 
ance at the meeting to give him their 
views, either immediately or at a later 
date, on several questions of mutual in- 
terest. On several of these questions he 
indicated the trend of his own thought. 
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As to the frequency of trust depart- 
ment examinations, he expressed the per- 
sonal feeling that “an annual examina- 
tion in conjunction with one of the regu- 
lar commercial bank examinations is suf- 
ficient.” This opinon was based on “the 
static nature of trust assets and prac- 
tices.” 

On the question, “Should control of 
corporate trusts take the form of a bal- 
ance sheet?” he said that “even though 
that balance sheet would be of no value 
as far as the trust worth of the assets or 
liabilities is concerned, I favor such a con- 
trol because it is more complete than most 
systems now used, and can be designed 
to give an accurate picture of the cor- 
porate trust activities to the management 
and the supervising authorities without 
the necessity of a detailed examination 
each time information is desired.” 

“The present liability split on the bal- 
ance sheet of trust departments under 
Court and Private Trust classifications 
has been criticized as obsolete,” Mr. 
Neilan continued. “In one state at least 
such a split is mandatory under the law, 
but it has been suggested that a more 
intelligent arrangement would classify 
assets by type of account on the liability 
side. The logic in this suggestion is the 
fundamental difference between types of 
trust accounts. A preponderance of ad- 
ministratorships and executorships might 
result in a much larger amount of unin- 
vested cash than average and result in 
criticism if few of these accounts were 
checked in a spot check by the examiner. 
It is also thought that the information 
as to volume of assets in each type of 
trust account would be an aid to the banks 
in determining their trust policies. * * * 


Higher Capital Ratio 


“It is admitted that banks exercising 
trust powers should have a higher ratio 
of capital than those not having trust 
functions. After studying the banks in 
this district, I evolved a ratio which 
seems desirable to me, but upon which I 
should like to have your comment. 

“Before calculating the amount of cap- 
ital which a bank needs to maintain the 
ratio of one to ten with its average de- 
posits, the amount of uninvested trust 
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funds will be deducted from deposits, and 
an amount of capital equal to 21% per 
cent of the total volume of personal trust 
assets, or average uninvested trust funds, 
or average book value of bonds pledged to 
secure uninvested trust funds, whichever 
is greater, will be deducted from capital 
and surplus available to protect deposits. 

“My reasoning briefly is this. If the 
commercial depositor is entitled to a 
margin of capital protection, so is the 
trust beneficiary. Since the book value of 
securities pledged against trust funds 
uninvested has in effect reduced the 
commercial depositors’ protection, that 
amount should be deducted from capital 
and surplus before determining the ratio 
of capital to deposits. The average amount 
of uninvested trust in this district equals 
5 per cent of personal trust assets. Sev- 
eral of the conservative trust depart- 
ments have attained a percentage as low 
as 1 per cent without difficulty. Since 
some few banks need to be discouraged 
in their practice of keeping a large vol- 
ume of uninvested trust funds, I have 
arbitrarily set the mathematical mean 
as the requisite amount of capital need to 
provide a buffer for possible losses in 
trust departments, and established this 
as the minimum capital necessary to trust 
functions. I believe that this plan would 
provide sufficient capital to protect the 
average trust department from losses 
arising in the conduct of its affairs, and 
at the same time encourage the prompt 
investment of trust funds, and discourage 
the deposit inflation which now results in 
several banks. The substitutions of F. D. 
I. C. protection for pledged securities will 
require that some banks be discouraged 
in a policy of keeping large amounts of 
uninvested funds in trust accounts.” 

In his opening remarks, Mr. Neilan 
said that “the new report form adopted 
by all three Federal Agencies in July em- 
bodies the tardily realized need for a com- 
prehensive investigation of the policies, 
management, and system under which 
Trust functions are being exercised and 
controlled.” 

Questions which appear on the form to 
which he alluded will be found in TRUST 
Companies Magazine, August, 1934, 
pages 173-175. 





Municipal Inheritance Tax 


Legal, Practical and Social Aspects of New Enactment 
by New York City Discussed —Problems of 


Domicile Paramount 


By HARRY J. RUDICK and BERNHARD KNOLLENBERG of the New York Bar 


HE inheritance tax law recently 
enacted by the City of New York 
(Local Law No. 22, 1934, approved 
and effective December 5, 1934) is be- 
lieved to be the first municipal inheri- 
tance tax in the State of New York. It 
is not, however, the first municipal in- 
heritance tax in the United States. At 
least two Virginia communities—Lynch- 
burg (in 1873) and Wytheville (in 1907) 
—enacted municipal inheritance tax laws 
and there may have been others. Both 
the Lynchburg and Wytheville enact- 
ments were declared invalid! and will be 
briefly discussed hereinafter. 

Certain problems have arisen or will 
arise in connection with the new law, and 
the purpose of the present article is to 
suggest some of these problems and to 
formulate tentative conclusions with re- 
spect to the more important of them; 
dividing them into three general classes: 
Legal, Practical, and Social. 


Legal Aspects 


The City of New York has only such 
powers as are conferred upon it by the 
State. Neither the State Constitution 
nor the Charter of the City give it the 
right to impose an inheritance tax, and 
the City relied for its authority to im- 
pose the present tax on an enabling act 
enacted by the State (Laws of 1934, 
Chapter 873, approved and effective 
August 18, 1934), under which “any city 
of the state having a population of one 


million inhabitants or more” (New York 
of course is the only city falling within 
this category) may impose in such city 
temporarily during the period from 
August 18, 1934, to December 31, 1935 
“any tax and/or taxes which the Legis- 
lature has or would have power and 
authority to impose,” subject to certain 
limitations which will be discussed here- 
inafter, “to relieve the people of any such 
city from the hardships and suffering ~ 
caused by unemployment... .” 

There is not much doubt of the con- 
stitutionality of the State enabling act. 
The State’s power to impose a graduated 
inheritance tax is unquestioned. It has 
been repeatedly held that an inheritance 
tax is not a tax on property—if it were 
a graduated tax it would violate the uni- 
versal constitutional principle of uni- 
formity and equality with respect to 
property taxation—but that it is an 
excise or impost upon the right or privi- 
lege of transmitting property from the 
dead to the living.? There is no inherent 
constitutional prohibition on double tax- 
ation.* Nor is there doubt about the right 
of the State Legislature to delegate to a 
municipality the power to levy a local 
tax for a local purpose.* 

The’ constitutionality of a similar 
enabling statute enacted by the State in 
1933, popularly known as the “Buckley 
Act,” was recently upheld by Mr. Justice 
Schmuck of the New York Supreme 
Court.® 





1 Schoolfield vs. Lynchburg, 78 Va. 366. Wytheville 
vs. Johnson, 108 Va. 589; 62 S. E. 328. 

2 Gleason & Otis on Inheritance Taxation, pp. 255-6. 

3 Woodruff vs. Oswego Starch Factory, 177 N. Y. 
23; Peo. vs. Home Insurance Co. (1883) 92 N. Y. 328, 
aff’d 134 U. S. 594. 

4Townsend vs. New York, 16 Hun. 362, aff'd 177 
N. Y. 542; In re Zbrowski, 68 N. Y. 88. 

5 New York Steam Corporation vs. The City of New 
York (Supreme Court, N. Y. County, October 17, 
1934), reported at Paragraph 69927 of Prentice-Hall 
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New York Tax Service. Pursuant to the 1933 enabling 
act (the Buckley Act) the City had imposed an excise 
tax on the gross income of public utilities, and the 
plaintiff, in contesting this tax, challenged the valid- 
ity of the Buckley Act. The principal ground on 
which the plaintiff relied (that the Act violated Sec- 
tion 2 of Article XII of the State Constitution in that 
it was local “‘in effect’? and was not passed by a two- 
thirds vote of the legislature) is inapplicable to the 
1934 enabling act which was passed by a two-thirds 
vote. 
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Although the city law is probably 
valid, the question is not entirely free 
from doubt. 

In the case of the Virginia communi- 
ties referred to at the beginning of this 
article, the charter provisions which the 
municipalities relied on to justify the 
tax, were not quite so broad as those con- 
tained in the New York enabling act, 
and the taxes were held to be invalid on 
the ground that the Virginia legislature 
did not intend to confer on these cities 
the rights to impose an inheritance tax.® 

In the case of the New York City tax, 
it seems reasonably clear that the legis- 
lature intended to confer upon the City, 
for a limited time and for a special pur- 
pose, the broadest power to levy any tax 
which the legislature itself could impose, 
but limiting such power to the territorial 
limits of the city. In view of this, it must 
be concluded that any objection to the 
validity of the statute on this ground 
would be without much basis. 


There are, however, other grounds. 
That part of the City law which imposes 
the tax reads as follows (Section 2) : 


“There is hereby imposed upon the transfer of 
the estate of any person dying on or after the 
effective date of this local law to and including 
December thirty-first, nineteen hundred and 
thirty-five, a tax equal to forty per cent. of the 
amount of the tax imposed upon such transfer 
under the provisions of the tax law of the state 
of New York, provided that in the case of a 
decedent who at the time of his death shall have 
been a non-resident of the city of New York the 
amount of the tax to be paid under this local 
law shall be that proportion of the forty per cent. 
above mentioned which the value of the real 
property situated and the tangible personal prop- 
erty having an actual situs in the city of New 
York bears to the total value of the real property 
situated and the tangible personal property hav- 
ing an actual situs in the state of New York.” 


From the above it will be seen that 
the City tax is measured by the State 
tax. The State tax is imposed with re- 
spect to all real estate and tangible per- 


® Thus, in the case of Wytheville, its charter pro- 
vided that “‘The council may raise taxes annually 
by assessments in said town on all subjects taxable 
by the State, such sums of money as it may deem 
necessary to defray the expenses of the same, and in 
such manner as they may deem expedient.”’ 

The Virginia Supreme Court of Appeals held that 
this provision did not authorize the levying of a 
collateral inheritance tax and that the charter pro- 
vision quoted applied only to the “ordinary annually 
recurring tax on property and other subjects of taxa- 
tion, and not to sporadic subjects which though con- 
nected with the transmission and enjoyment of prop- 


‘Teohtieite | 


sonal property located within the State’s 
borders. Thus, if a resident of New York 
City dies, leaving real property or tangi- 
ble personal property outside the City, 
but within the State of New York, a 
literal construction of the local law would 
require the City tax in such case to be 
measured by property located outside the 
City limits. Yet the enabling act provides 
that “a tax imposed hereunder shall have 
application only within the territorial 
limits of any such city.” It is now clearly 
settled by decisions of the United States 
Supreme Court that the States may im- 
pose inheritance taxes only on property 
within their respective jurisdictions and 
that the jurisdiction of a State extends 
only to real property and tangible per- 
sonal property located within its borders, 
and to the intangible property of its own 
residents.? If this principle be applied 
to the City, as it may well be, it must fol- 
low that the City law is invalid in so far 
as it seeks to impose a tax with respect 
to real estate and tangible personal prop- 
erty located outside the City limits. 
The enabling act further provides: 
“This Act shall not authorize the imposition of 
a tax on any transaction originating and /or 
consummated outside of the territorial limits of 
any such city, notwithstanding that some act be 


necessarily performed with respect to such trans- 
action within such limits.” 


This provision gives rise to the follow- 
ing questions affecting the estates of 
resident decedents: Is the transfer of a 
decedent’s estate a “transaction” within 
the meaning of the enabling act? If so, 
where does the transfer of a decedent’s 
property originate and where is it con- 
summated? Unless the tax is repealed ab 
initio, the answer to these questions will 
have to be supplied by the courts or pos- 
sibly by clarifying amendments. 

As to non-residents, additional prob- 
lems arise because of the provisions in 


erty, are casual in their nature and not recurrent. 
* * * It would seem clear from the authorities that 
the power of a municipality to attach such burden to 
the devolution of property can only be conferred by 
express grant. “In this connection it may be pointed 
out that the Virginia charter referred to above gave 
the city the right to raise taxes annually, and the use 
of this term undoubtedly influenced the court in hold- 
ing that no inheritance tax was contemplated by the 
State legislature. 


7 Blodgett vs. Silberman, 277 U. S. 1; Frick vs. 
Pennsylvania, 268 U. S. 473. 
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the enabling act, designed for their pro- 
tection, providing that: 
“This Act shall not authorize the imposition of 
a tax on a non-resident. of such city or on ac- 
count of any transaction by or with a non-resi- 
dent of such city except when imposed without 
discrimination as between residents and non- 
residents, on account of tangible property ac- 
tually located or income earned, or trades, busi- 
nesses or professions carried on within such city, 
or on account of transfers, retail sales or other 
transactions actually made or consummated 
within such city by a non-resident while within 
such city.” (Italics supplied.) 


Are the words “on account of tangible 
property” in the excepting clause equiva- 
lent to “on tangible property”? If they 
are, then the inheritance tax is not valid 
as to non-residents because, as has pre- 
viously been pointed out, an inheritance 
tax is not a tax on property but on the 
privilege of transmitting property; fur- 
thermore, a “transfer” of a non-resi- 
dent’s estate could not be “consummated 
within such city” by the “non-resident 
while within such city.” 


On the other hand, if the words “on 
account of tangible property” include 
within their contemplation a tax on the 
right or privilege of transmitting such 
property, then the tax is probably valid. 
It is likely that this question will in 
many cases be academic, for, as will here- 
after be pointed out, a non-resident will 
be able to remove his real property and 
tangible personal property within the 
City from the application of a tax by 
transferring it to a controlled corpora- 
tion. 

That the tax may work a discrimina- 
tion in favor of a non-resident as com- 
pared with a resident, is not a valid 
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ground for objecting to its constitution- 
ality. Nor is its legality seriously im- 
paired (except as indicated above in the 
case of resident estates) by the fact that 
the tax is measured by the State inheri- 
tance tax.® 


Who Is a Resident of the City? 


As indicated above, an inheritance tax 
can only be imposed with respect to 
property which in legal contemplation is 
within the jurisdiction imposing the tax 
at the time of the death of the owner. It 
is now pretty well settled that as be- 
tween the states, only one state may im- 
pose an inheritance tax with respect to 
any particular property.?° 

Thus, as to real estate and tangible 
personal property (including money, but 
not cash on deposit with banks), the 
situs of the property coincides with its . 
physical presence and only the state 
within which the property is located may 
tax it. As to other property, including 
stocks, bonds, accounts receivable, and 
other intangible property, the situs of 
the property follows the “domicile” of 
the owner. Undoubtedly the same princi- 
ples will apply in connection with a 
municipal inheritance tax. The domicile 
of the owner thus becomes extremely 
important. 

For most purposes “residence” and 
“domicile” are not quite the same,*! but 
as used in inheritance taxation, the two 
words are synonomous; and where an in- 
heritance tax statute employs the word 
“resident,” the question of residence is 
determined by applying the principles 
relating to domicile. 





8 Louisa S. Cole Estate, 237 App. Div. 372, 261 
N. Y. S. 35, aff’d by Court of Appeals, January 10, 
1934, 

®See. 17 of Article III of the State Constitution 
declares that “‘No act shall be passed which shall 
provide that any existing law, or any part thereof, 
shall be applicable, except by inserting it in such 
act.” The reference in the City law to, the State law 
would not be a contravention of this provision. See 
People vs. Lorillard, 135 N. Y. 285, 31 N. E. 1011. 

10 Blodgett vs. Silberman, supra; Frick vs. Penn- 
sylvania, supra; Farmers Loan & Trust Co. vs. 
Minnesota, 280 U. S. 204; Baldwin vs. Missouri, 281 
U. S. 586; First National Bank of Boston vs. Maine, 
284 U. S. 312. 

11 For example for state income tax purposes, a per- 
son may be a “resident’”’ of a state within the defini- 
tion set down by the state statute and yet be “‘domi- 


ciled” in another state. This distinction is recognized 
in the New York State income Tax Law, Section 350, 
subd. 7, which provides that: 


“The word ‘resident’ . . . includes, for the pur- 
pose of determining liability to the tax imposed 
by this article . . . any person domiciled in the 
State of New York and any other person who 
maintains a permanent place of abode within the 
state, and spends in the aggregate more than 
seven months of the taxable year within the 
state; except a person who, though domiciled in 
this state, maintains no permanent place of abode 
within the state but does maintain a permanent 
place of abode without the state and who spends 
in the aggregate not to exceed one month of the 
taxable year within the state.” (The last clause 
was added by amendment in 1934.) 
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The definition of residence contained in 
the state enabling act is as follows: 

“A person who has a permanent place of abode 
without such city and lives more than seven 
months of the year out of such city shall be 
deemed a non-resident within the meaning of this 
act.”’ 

As will hereinafter be indicated, a per- 
son may be domiciled outside the City 
even though he does not come within the 
above definition of a non-resident and 
since, for purposes of inheritance taxa- 
tion, residence is equivalent to domicile, 
it seems safe to state that decedents will 
be held by the courts to be non-residents, 
and hence not taxable except on tangible 
property located in the City, even though 
not falling within the above definition 
of a non-resident. 


The “domicile” of a person in a legal 
sense is the place where he has his true, 
fixed, permanent home and _ principal 
establishment and to which when he is 
absent he has the intention of return- 
ing.’? Another definition, adopted by the 
United States Supreme Court!* is that 
domicile is residence at a particular place 
accompanied by an intention, either posi- 
tive or presumptive, to remain there per- 
manently or for an indefinite length of 
time. There are many other definitions 
but they all contain two elements (1) 
actual residence at a particular place and 
(2) intent to remain there. 


A comprehensive discussion of the 
rules for determining domicile and their 
application is necessarily excluded from 
the scope of the present article. However, 
certain fundamental principles may be 
stated.'4 Every person must have a domi- 
cile and can have but one domicile, even 
though he have several residences; (this 
is obviously just, for otherwise the estate 
of a decedent might be taxed as the 
estate of a resident by several states). A 
person starts out with a domicile of 
origin which is the domicile of his par- 
ents at the time of his birth. (This may 
not necessarily coincide with the place 
of his birth.) The domicile of origin is 
presumed to continue until a new one is 
acquired but every person sui juris may 





12219 C. J. 392. 
18 Mitchell vs. United States, 21 Wall 350. 
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acquire a domicile of his own choice. This 
selection of a domicile by choice involves 
an act of volition. A person having more 
than one residence may choose which of 
them shall be his domicile and his choice 
is final if made in good faith although 
he may spend less time at his domicile 
than at his other residence. A third form 
of domicile is domicile by operation of 
law, i.e., the domicile which the law at- 
tributes to a person regardless of his 
own intention or actual residence. For 
example, the domicile of a wife is that of 
her husband unless she be separated or 
divorced from him. 

A domicile once acquired is presumed 
to continue until a new one is acquired. 
The burden of proof is upon the party 
who alleges a change of domicile and to 
sustain that burden there must be shown 
both a change of residence (factum) and 
an intent to change the domicile (ani- 
mus). An isolated fact by itself is in- 
sufficient to establish domicile. Thus any 
one of the following facts by itself would 
not be sufficient to establish domicile: 


1. That a person votes in a particular 
place. 

That he lives there the better part 
of the year. 

That he describes himself as of that 
place. 

But these three facts taken together 
will ordinarily be sufficient to establish 
domicile at the place in question. 

The Federal estate tax law provides 
that the amount of inheritance taxes paid 
to any “state” in respect of property in- 
cluded in the gross estate may be credit- 
ed against the Federal estate tax, such 
credit being limited however to 80 per 
cent of the Federal tax imposed under 
the 1926 Revenue Act.14 


The answer to the question whether 
the City tax will be allowed as a credit 
is largely academic because the New 
York State inheritance tax exceeds in 
nearly every case the maximum credit 
allowable against the Federal tax, so that 
the additional burden now imposed by 
the city will not ordinarily reduce the 


2. 


3. 





14 Sec. 301 (c) Revenue Act of 1926, as amended. 
Sec. 402 (a) Revenue Act of 1932, as amended. 
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net Federal tax. However, if a case 
should arise in which the New York City 
tax would fall within the amount allow- 
able by the Federal Government as a 
credit, the tax will probably be allowed 
as a credit since the City is a sub-divi- 
sion of the “State.” 


Practical Aspects 


Tax Avoidance: The city officials who 
recommended this form of taxation 
estimated that it would yield $3,000,000. 
The basis for this estimate has not been 
disclosed in the public prints but from 
a superficial study of the factors in- 
volved, it would appear that this esti- 
mate is far too sanguine. In the first 
place, non-residents can remove any of 
their property within the city limits 
from the application of the tax by trans- 
ferring it to a controlled corporation.'® 
Real property and tangible personal prop- 
erty will thus be converted into intangi- 
ble personal property (stock of the cor- 
poration) which, when owned by a non- 
resident, is removed from the City’s 
jurisidiction. 

In the second place, persons who are 
now residents of the City can with rela- 
tive ease establish their domicile outside 
the City limits and by resorting to the 
method mentioned above completely avoid 
the tax. (A good part of the City’s real 
estate is already owned by private cor- 
porations.) The change of domicile, if 
made, will of course have to be made in 
good faith. There will have to be some- 
thing more than a mere declaration of 
residence outside the City. In this con- 
nection it may be pointed out that some 
of our millionaires, from whose estates 
presumably, the better part of the 
$3,000,000 is to be obtained, established 
their domiciles outside the City years ago 
in order to avoid in part or completely 
the personal property tax formerly im- 
posed but since repealed. A number of 
other wealthy persons who actually spend 
less than seven months of the year in the 
City have established their domicile out- 





There may be certain disadvantages to this pro- 
cedure from an income tax viewpoint, but if sale of 
the property is not contemplated, the disadvantages 
are negligible compared to the saving in inheritance 
tax: 
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side the State in order to avoid partially 
or entirely the New York State income 
tax. It may be taken for granted that a 
good many of the City’s wealthy inhabi- 
tants already have residences outside the 
City limits; and ordinarily it will not in- 
volve any great inconvenience or expen- 
diture of effort by such persons to 
establish their domicile outside the City. 
No doubt, some of these will take steps 
to do this in order to avoid the tax. Less 
wealthy citizens may not bother to resort 
to such devices but the tax yield from 
their estates will be relatively small. 

Payment of Tax: Like the State tax, 
the City tax is due at the date of death 
but payment may be deferred without 
penalty for eighteen months from the 
date of death. A discount of 5 per cent 
is allowed for payment within six months 
from the date of death. The tax is a lien 
on the property transferred, and the 
Comptroller has power to release the lien 
if satisfied that the collection of the tax 
will not be jeopardized. The executor is 
personally liable for the tax until its pay- 
ment. 

Problems of Transfer Agents: The 
City Comptroller’s office in enforcing the 
local law has adopted a regulation re- 
quiring transfer agents, before transfer- 
ring shares of stock belonging to a dece- 
dent, to obtain waivers from the Comp- 
troller’s office on shares owned not only 
by residents (decedents) of the City, but 
also by all other residents (decedents) of 
the State. The State itself does not re- 
quire waivers in the case of non-resident 
estates, and it would be reasonable to 
suppose that the City would follow the 
same procedure. Presumably, however, 
the City will wish to check on the domi- 
cile of a decedent whose domicile is 
alleged to be outside the City but within 
the State. However, this regulation will 
not help the City to check on the domicile 
of alleged residents of New Jersey or 
Connecticut. 

So far as the State inheritance tax is 
concerned, most transfer agents ordinar- 
ily accept in lieu of a waiver an affidavit 
by the executor or administrator of the 
estate that the decedent was a non-resi- 
dent of the State. However, in view of 
the City regulation, it would be inadvis- 
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able to follow a similar rule with respect 
to the City tax. The right of the City to 
demand waivers in the case of non-resi- 
dents will perhaps be tested in the courts, 
but until litigation is brought which 
denies that right, transfer agents to 
be on the safe side should follow the reg- 
ulation and insist upon a waiver from all 
residents of the State, rather than accept 
the affidavit of the executor that the 
decedent was a non-resident of the City. 


Social Aspects 


In view of the objectionable features 
suggested above, it is doubtful whether 
the tax imposed by New York City will 
be the forerunner of other municipal in- 
heritance taxes. Emerson in his essay on 
“Compensation” said, “If you tax too 
high, the revenue will yield nothing.” 
But the City Fathers in imposing this 
tax and the State Legislature in author- 
izing it have apparently overlooked this 
maxim. The tax imposed by the City, 
added to the burden which the State al- 
ready exacts, will, in many cases, prob- 
ably be the straw that breaks the camel’s 
back, inducing well-to-do individuals, 
who would not otherwise have done so, 
to move their domicile not only out of 
the City, but out of the State as well, 
thus losing to the City and State both 
inheritance and income taxes. Because of 
this, it is unlikely, even were the City’s 
need for emergency relief revenue to con- 
tinue for years to come, that the State 
will permit the City to continue to exact 
the inheritance tax. The tax itself is of 
course a temporary measure affecting 
only the estates of persons dying be- 
tween December 5, 1934, and December 
31, 1935, but the fear that it may be 
made permanent may cause people to take 
steps to exempt their estates from its 
application. 

Thus far there has been no general 
exodus of wealthy individuals from 
States imposing relatively high inheri- 
tance taxes to those imposing either no 
taxes or low taxes,!* but this is because 
all or substantially all of the tax im- 
posed by the States has been allowed as 
a credit against the Federal inheritance 
tax. Thus, when the full New York State 
tax was allowed as a credit against the 
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Federal tax, a resident of New York was 
no worse off than an equally wealthy 
resident of Nevada, for example, which 
imposed no inheritance tax. The Nevada 
resident paid a greater Federal tax, but 
the aggregate State and Federal taxes 
of each decedent was the same. 

However, as heretofore pointed out, 
the new City tax will not serve to lighten 
the burden of the Federal tax but will 
be an additional and substantial burden 
on the estate. In many cases it will un- 
doubtedly be of sufficient weight to tilt 
the scale and cause persons who had 
hitherto hesitated, to definitely move out 
of New York City, at least, and possibly 
out of the State. Whether the exodus 
will be of sufficient proportions to cause 
a falling off in business, domestic em- 
ployment and real estate values is diffi- 
cult to prophesy. 

It is difficult to perceive any economic 
relationship between an inheritance tax 
and funds with which to meet unemploy- 
ment relief. But there is small ground to 
argue against the tax on this score, in 
these days when so many taxes are im- 
posed solely with a view to expediency, 
political or otherwise. When the tax was 
proposed, there were apparently few to 
argue against it, for the persons whom 
it might affect—only the estates of per- 
sons dying from December 5, 1934, to 
the end of 1935 are affected—were un- 
known, and, as some one has observed, 
no one can be heir to the living. Perhaps 
the State Legislature will realize that the 
City inheritance tax may prove detri- 
mental to the State as a whole, and will 
deprive the City of the right to levy such 
a tax. 

Tax officials of the Federal and State 
governments have lately been attempting 
to devise some means of simplifying the 
tax structure and of confining their re- 
spective jurisdictions to particular sub- 
jects of taxation. The whole idea of 
municipal inheritance taxation is a dis- 
tressing departure from this tendency, 
superimposed, as it is, upon an already 
over-complicated tax system. 





16 No doubt some individuals have moved from New 
York to New Jersey and Connecticut in order to 
avoid the New York income tax, but the number of 
these, in the opinion of the writers, is not very 
significant. 
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Restrictive Accountancy Legislation 
Public Would Not Be Served by Such Legislation, American 


Institute Holds—Collateral Interest of Financial 


Institutions Emphasized 


By WILL-A. CLADER 
Chairman of the Committee on State Legislation, American Institute of Accountants 


ITH the approach of legislative 
VW activity in a majority of the 

states, the accountancy profes- 
sion is preparing to meet the attempts 
that will be made to amend the various 
laws which affect its practice. It is ex- 
pected that the history of previous years 
will repeat itself and the major problem 
will be whether or not the practice of 
accounting should be restricted by law 
to persons qualified by examination or 
otherwise and registered with a state 
Board. 

The so-called restrictive laws are a 
comparatively recent development in the 
history of accounting legislation. From 
1896 when the first accountancy law, that 
of New York, was enacted, until 1924, 
the profession in the United States de- 
veloped from relative obscurity to a posi- 
tion of prominence under laws providing 
for examination of practicing account- 
ants and conferring the certified public 
accountant degree on those meeting 
stated requirements but not in any way 
restricting practice to those so accred- 
ited. There then arose in the minds of 
some practitioners the thought that pub- 
lic accounting might receive the same 
recognition by law that had been ac- 
corded the legal and medical professions. 
They dreamed of a profession of account- 
ants limited to those who had demon- 
strated their qualifications to practice by 
earning the C. P. A. degree. 

The first law restricting practice in this 
manner was enacted in Maryland in 1924. 
Discussion of the advantages of restric- 
tion at that time was largely theoretical 
because the practical value of the plan 
had never been demonstrated. Since then 
the desirability of restriction has been 
argued at great length and similar laws, 
usually sponsored by societies of certi- 
fied public accountants, have been en- 
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acted in ten other states. The constitu- 
tionality of their restrictive features has 
been widely questioned, and in three 
states, Oklahoma, Illinois and Tennessee, 
has been denied by the supreme courts. 

Recently the trend of thought within 
the accountancy profession has been that 
experience has not borne out the high 
expectations of the early advocates of 
restriction. During the past year the ac- 
credited accountants’ organizations of 
New York, Pennsylvania and California 
voted by large majorities against pro- 
posals to foster a restrictive law. At its 
recent annual meeting the American In- 
stitute of Accountants adopted a resolu- 
tion disapproving restriction for prac- 
tical reasons and on principle. 

There still remains, however, some 
support for laws of the restrictive type 
and attempts will undoubtedly be made 
at the coming sessions to amend existing 
laws by the insertion of restrictive 
clauses. It would therefore be profitable 
for those concerned, who naturally in- 
clude bankers and business men general- 
ly, to examine the probable effect of such 
legislation on their own interests. 

The committee on state legislation of 
the American Institute of Accountants 
has made an exhaustive study of all the 
ramifications of the problem and its find- 
ings have just been issued by the Insti- 
tute for the information of the members 
of the organization and others inter- 
ested. The remarks are addressed pri- 
marily to accountants but are also of real 
importance to other professional and 
business men who have need of account- 
ants’ services or rely on accountants’ 
statements. The following paragraphs 
are particularly significant: 

“The only justification for restriction 
of the practice of public accountancy is 
the claim that it would protect the pub- 
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lic; would provide a means of regulating 
all practitioners of accountancy and 
would place the accountancy profession 
on a ‘par’ with other professions the 
practice of which is now restricted by 
law. In the minds of some accountants 
there may be two other reasons for fav- 
oring restrictions, though they are not 
often expressed, the hope of securing a 
monopoly of accounting practice and of 
erecting barriers at state borders to 
exclude competition from other states. 


“There is a serious doubt whether any 
of these purposes should be accom- 
plished or may be accomplished by the 
restriction of accountancy practice. 


“There is no indication that the busi- 
ness public seeks or needs the sort of 
protection which a restrictive accoun- 
tancy bill might provide. Your committee 
is convinced, and it has evidence to sup- 
port its views, that bankers, financiers 
and business men have little interest in 
proposed legislation intended to prevent 
the practice of accountancy by other 
than certified public accountants. The 
committee is likewise convinced that no 
more than an infinitesimal part of ac- 
countancy practice now performed in 
this country having a direct bearing 
on the public interest is done by non- 
certified practitioners. Incompetency 
which can injure only the person who 
of his own choice employs an incom- 
petent practitioner does not require 
that the police power of the state be 
invoked to protect the public interest. 
Investigation shows that a negligible 
number of financial statements signed 
by non-certified accountants have been 
filed under the federal securities act, or 
have been issued to stockholders of cor- 
porations whose shares are widely held, 
or have been included in prospectuses 
inviting the purchase of bonds or other 
securities, nor is it believed that many 
bankers have in recent years lent money 
on the basis of statements certified by 
unaccredited practitioners of account- 
ing. It does not appear then that restric- 
tive legislation is necessary for the pro- 
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sional ethics. This opinion is supported 
by competent counsel. Accordingly, if 
our laws now provide adequate punish- 
ment for fraudulent acts and if no law 
can make provision against acts that are 
purely unethical from a professional 
point of view, what is there to be gained 
by restrictive legislation? 

“In the type of restrictive law now in 
effect in several states (commonly 
known as the two-class type of restric- 
tive law) there are two distinct dis- 
advantages. 

“There is strong probability that all 
laws of this type now on the statute 
books are unconstitutional. Some of the 
reasons for this have already been men- 
tioned. The supreme courts of Okla- 
homa, Illinois and Tennessee have ren- 
dered opinions definitely holding restric- 
tive provisions to be unconstitutional. 
Two of the three decisions were con- 
cerned with laws of the same general 
type as those now actively advocated in 
some states. 

“The chief disadvantage, however, 
especially in the large commercial states 
where there are great numbers of ac- 
countants, is that a necessary concession 
at the time of enactment of a restrictive 
act is the automatic licensing of all pub- 
lic accountants in practice at that date. 
In many states non-certified practition- 
ers greatly outnumber the certified pub- 
lic accountants. The licensing of such 
persons would immediately increase 
their political force; would facilitate 
their organization into a unified body 
and would practically constitute an in- 
vitation to them, through political 
means, to attempt to secure certified 
public accountant certificates by waiver. 
This is no idle fear. Experience in many 
states has shown that this is the inevi- 
table tendency. Again, the existence of 
large groups of licensed public accoun- 
tants side by side with certified public 
accountants cannot fail to confuse the 
public mind and to render difficult a 
distinction between the two classes, both 
recognized by the state.” 


tection of the public. 

“Regulation of all practitioners of 
accounting is not greatly facilitated by 
restriction under present laws of this 
type. Dishonest and fraudulent acts by 
any accountant are now grounds for 
ample punishment. It is not reasonable 
to suppose that courts would ever revoke 
a man’s license to practice accounting 
simply because of violation of profes- 


At its last meeting the council of the 
Institute, without a dissenting vote, 
adopted the following resolution which 
has been recommended by the Commit- 
tee on state legislation: 


“WHEREAS, the certified public ac- 
countant certificate is the recognized legal 
credential of professional public accoun- 
tants in the United States, and 
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The business public has come to regard 
certified public accountants as qualified 
practitioners of accountancy, and 

Passage of so-called restrictive accoun- 
tancy laws necessarily extends state rec- 
ognition to unaccredited accountants in 
practice at the time of enactment of such 
laws, and 

Such recognition dilutes the value of the 
certified public accountant certificate by 
creating confusion in the public mind as 
to the distinction between certified public 
accountants and other licensed public 
accountants, and 

Experience has shown that such recog- 
nition strengthens the political position of 
non-certified public accountants, facili- 
tates their organization as a group and 
frequently results in efforts to obtain cer- 
tified public accountant certificates by 
waiver, and 

WHEREAS, restriction of the practice 
of accountancy would necessarily limit the 
definition of accountancy to only a few of 
the services which certified public accoun- 
tants now customarily perform, and 

WHEREAS, court decisions indicate 
that restrictive accountancy laws of the 
type proposed up to this time are apt to 
be unconstitutional, 

BE IT RESOLVED, That the council 
of the American Institute of Accountants 
regards the passage of restrictive accoun- 
tancy laws of the so-called two-class type 
as inimical to the interests of the certified 
public accountant and of the business pub- 
lic.” 


I. B. A. Establishes Municipal 
Securities Department 


Establishment of a new department by 
the Investment Bankers Association of 
America, in the interest of investors and 
dealers in municipal securities and as an 


aid to further progress in municipal 
finance, was announced by the associa- 
tion December 6 with the appointment 
of James D. MaGee, Chicago, as munici- 
pal secretary and active head of the de- 
partment. 

“Taxpayers throughout the United 
States, as well as investors and security 
dealers, will benefit by the new Munici- 
pal Securities Department of the Invest- 
ment Bankers Association,” said D. T. 
Richardson of Kelley, Richardson & Co., 
Chicago, chairman of the municipal se- 
curities committee. “Its scope and aims 
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can be better appreciated when it is real- 
ized that there are 182,659 American 
governmental units that have power to 
levy taxes or incur debts, according to 
Census reports. There are 127,108 school 
districts, 3,053 counties, 16,366 incorpo- 
rated communities, 20,062 towns and 
townships and more than 8,000 of mis- 
cellaneous types of local governmental 
units. These figures are from the exten- 
sive studies of Professor William Ander- 
son of the University of Minnesota. They 
give an idea of the broad significance of 
municipal bonds. * * * 

“Soundness in a municipal bond issue 
and in the operations of the govern- 
mental unit behind the bond is of vital 
concern to taxpayers because of the sav- 
ing in tax moneys through the ability of 
a soundly managed community to borrow 
at low interest rates. Investors value the 
added safety in their investments and 
are willing to pay for it. Security deal- 
ers benefit by it through an increased 
demand from discriminating investors. 
The work of the municipal securities 
committee, therefore, has become in- 
creasingly important year by year, not 
only because of the highly technical na- 
ture of municipal finance but also be- 
cause of the simpler yet difficult work of 
collecting and interchanging information 
among thousands of governmental units, 
investors and security dealers. For ex- 
ample, the experiences of different com- 
munities in financing relief measures are 
valuable to other local governments as a 
guide to follow or as an unfortunate 
example to avoid, yet it is often a con- 
siderable task to winnow out this infor- 
mation and get it into official and other 
hands to which it is most useful. Now 
that all this work has become so far- 
reaching that it cannot be adequately 
performed by voluntary help, the estab- 
lishment of a municipal securities de- 
partment in the Investment Bankers 
Association is a substantial contribution 
to the investing public, to taxpayers and 
security dealers.” 

Mr. MaGee, the active head of the new 
municipal securities department, will 
have his office in that of the association, 
in Chicago. He will be assisted in his 
work by the municipal securities com- 
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mittee, which has twenty-five members 
in the financial centers of the country. 
The I. B. A. also maintains local munici- 
pal committees in its sixteen geographic 
groups in the United States. These will 
also cooperate with the department. Mr. 
MaGee is a native of Missouri and a 
graduate of the school of law of the 
State University. He served fourteen 
months as a lieutenant in the A. E. F., 
and shortly after the war entered the 
bond business with Kauffman, Smith, 
Emert & Co., St. Louis. When the firm 
was merged in the formation of the in- 
vestment affiliate of the Boatmen’s Na- 
tional Bank of St. Louis he became an 
officer of the company, in charge of its 
Chicago office, a position he held until 
the Banking Act of 1933 decreed the di- 
vorcing of banks and investment affili- 
ates. Subsequently Mr. MaGee was con- 
nected with the Chicago office of Strana- 
han, Harris & Company, Inc., of Toledo. 


Year 1935 Decisive, Says Ayres 
“The year 1935 will probably prove 


to be the decisive year of the depres- 
sion for our national recovery,” Col. 
Leonard P. Ayres, Vice President, The 
Cleveland Trust Company, said in an 
address before the Cleveland Chamber 
of Commerce, December 11. 

In discussing political and economic 
conditions, Col. Ayres said: 

“The three readjustments of our eco- 
nomic machine which seem to be polit- 
ically the most feasible, and to give the 
greatest promise of enabling the mech- 
anism to move forward again under its 
own power are, first: The abandonment 
of the National Industrial Recovery Act 
when it lapses next June, and the enact- 
ment in its stead of new legislation de- 
signed to restore to business much 
greater freedom in profit and price com- 
petition; second: Convincing evidence 
that federal policy is moving resolutely 
toward the attaining of a _ balanced 
budget based on sound money; and third: 
A thorough revision of the Securities 
Act designed to make the issuing of new 
corporate securities as simple and inex- 
pensive a proceeding as is compatible 
with safeguarding the interests of in- 
vestors.” 
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Insurance Commissioners Agree 
On Valuation Basis 


The basis for valuing the securities of 
life insurance companies in their 1934 
year-end statements was established by 
the National Convention of Insurance 
Commissioners by the adoption of the fol- 
lowing resolution: 

“Resolved, that the committee on valua- 
tion of securities of the National Conven- 
tion of Insurance Commissioners recom- 
mends the following basis of valuing stocks 
and bonds for the inventory of such securi- 
ties in the annual statements of insurance 
companies as at Dec. 31, 1934: 

“1. Stocks and bonds should be valued at 
market quotations of Dec. 31, 1934, except 
as hereinafter provided. 

“2. All bonds amply secured and not in 
default should be valued on an amortized 
basis wherever permitted by law. 

“3. Bonds of States of the United States 
and of the Provinces of the Dominion of 
Canada and political subdivisions thereof, 
not eligible to amortization, should be 
valued at the convention values as of Dec. 
31, 1933, except that where such bonds shall 
have been in default for a period longer 
than two years prior to Nov. 1, 1934, the 
values should be the convention values as 
of Dec. 31, 1931, less 30 per cent of the dif- 
ference between such values and the market 
quotations of Nov. 1, 1934. Such bonds 
acquired since Dec. 31, 1931, except by ex- 
change for betterment of portfolio, should 
be valued at market quotations of Dec. 31, 
1934. 

“Further resolved, that the cost or book 
value of stocks, whichever is lower in the 
aggregate held by life insurance companies, 
as of Dec. 31, 1934, may be used in the 
aggregate as the fair market value of such 
stocks, provided the income received by 
such companies on such stocks during each 
of the five years preceding the date of valu- 
ation shall have been at the rate sufficient 
to meet the interest required to maintain 
policy reserves and other policy obligations, 
and provided further that the net invest- 
ment income received by such companies 
on their ledger assets shall not have been 
less than required to maintain the reserve. 
This shall not apply to stocks of corpora- 
tions in receivership or similar status. Cost 
as used herein shall be held to include 
stocks received as exchanges or rights re- 
ceived as dividends or otherwise at not to 
exceed the market value quoted on the date 
acquired.” 





LIFE INSURANCE INVESTMENT POLICIES 


Changes Shown by Composite Investment Portfolio of Legal Reserve 
Companies in United,States Discussed before Life Insurance Presidents 


66 HE present disposition of life in- 
| surance companies toward short- 
term investments should not be 
regarded as indicating a permanent trend 
in this direction,” said O. J. Arnold, 
President, Northwestern National Life 
Insurance Company, Minneapolis, Minn., 
in discussing investment policies before 
the annual convention of the Association 
of Life Insurance Presidents, held in New 
York City, December 13-14. 

This disposition, he said, was a tem- 
porary result of present conditions, un- 
der which “the supply of first class long- 
term securities at interest rates that are 
adequate in the light of contractual re- 
quirements has not been equal to the de- 
mand of life insurance companies. 

“The reversion to long-term investing, 
when the market presents opportunities 
that attract the companies,” he said, 
“will be facilitated by the relatively high 
degree of liquidity resulting from pres- 
ent short-term security holdings.” 

Mr. Arnold presented detailed tables, 
most of which are published herewith, 
showing the aggregate investments of 49 
United States legal reserve companies 
holding about 92% of the assets of all 
such companies. Discussing this com- 
posite investment portfolio in comparison 
with the record of preceding years, Mr. 
Arnold said, in part: 


Real Estate Mortgages 


“In real estate mortgages, present hold- 
ings of the 49 companies amount to $5,- 
507,000,000. Although the volume of this 
class of securities has declined during 
each of the last three years from the peak 
of $7,089,000,000 at the end of 1931, there 
is now invested in real estate mortgages 
27.5% of the total assets. Previous to 
1932, there had been a continuous and 
rapid upward trend since 1906, when the 
investments of these companies in real 
estate mortgages amounted to $821,000,- 
ogg, * * © 

“The decrease in mortgage holdings 


by life insurance companies during the 
past three years is accounted for in part 
by the unavoidable foreclosures which are 
inevitable in a period of such severe de- 
pression. Another important influence, 
however, has been the creation by the 
government of agencies which have re- 
cently gone extensively into the mortgage 
loan field. Despite these factors, however, 
real estate mortgages remain one of the 
principal outlets for life insurance funds. 
+ & & 

“The highest proportion of life insur- 
ance assets ever invested in mortgages, 
43.1%, was at the end of 1927. This fact 
suggests that the current depression has 
not been solely responsible for the decline 
in life insurance mortgage holdings since 
their ascendency in the companies’ in- 
vestment portfolios had been checked two 
years before. 

“This thought is further clarified by a 
break-down of the mortgage figures into 
the two sub-classifications, farm and oth- 
er mortgages, which reveals that it was 
in 1927 that farm mortgages attained 
their greatest volume, reaching $1,983,- 
000,000 at the end of that year although 
they had been declining in proportion to 
total assets since the end of 1924. The 
trend away from farm mortgages thus 
early indicated was no doubt a reflection 
of the depressed condition of agriculture 
in comparison with other industries at 
that time. This downward trend was, of 
course, greatly accelerated during the 
years of the general depression. Farm 
mortgages now stand at $1,165,000,000, 
5.8% of total assets. 

“In contrast to farm mortgages, the 
growing importance of urban mortgages 
as a channel for the investment of life 
insurance funds showed no signs of abate- 
ment until after the beginning of the 
depression and was never more marked 
than in the five years immediately pre- 
ceding. * * * By the end of 1929, life in- 
surance companies held no less than 
30.0% of their assets in urban mort- 
gages, an all-time record. The outstand- 
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ing amount of urban mortgages, however, 
did not reach a peak until the end of 
1931, when they totaled $5,253,000,000. 
The amount of such holdings at present 
is $4,342,000,000, representing 21.7% of 
the assets. This is the lowest proportion 
held in these securities since the end of 
1924, yet the actual amount is twice as 
great as at that time. 


Corporate Securities 


“Life insurance companies at the pres- 
ent time have nearly as much invested in 
securities of railroads, public utilities, 
and other corporations as in total mort- 
gages. Their present corporate holdings 
amount to $5,578,000,000. 

“Tn 1906, the 49 companies of our sur- 
vey held in such securities $1,244,000,000, 
the bulk of which—over one billion dol- 
lars, or more than one-third of total life 
insurance assets — represented railroad 
securities, chiefly bonds. * * * 

“Today, while the amount of such life 
insurance holdings by the 49 companies, 
$2,929,000,000, is nearly three times what 
it was in 1906, it represents only 14.6% 
of total assets, less than half the per- 
centage so held in 1906. 

“It is noteworthy that during the de- 
pression years there has been compara- 
tively little change in the volume of rail- 
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CHART I-- ABSOLUTE GROWTH OF LIFE INSURANCE ASSETS - 1906-1934 
(Of Companies Holding From 91.6% to 98.4% Of The Assets Of All U.S. Legal Reserve Companies. See Table I) 
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road investments held by life insurance 
companies. Only two of these years, 1932 
and 1933, showed decreases—roughly 56 
and 52 million dollars respectively— 
while the present holdings represent a 
five-year net increase of $80,000,000 over 
the $2,849,000,000 held at the end of 
1929. 

“Public utility securities, which in 
1906 claimed less than 5% of life insur- 
ance assets—$134,000,000—have grown 
with a rapidity far greater than any 
other class. The present holdings of $1,- 
913,000,000 are more than 14 times the 
1906 amount and the percentage of as- 
sets represented by such holdings is now 
9.5, double the 1906 percentage. Invest- 
ments in such securities by life insurance 
companies today are about two-thirds 
their railroad investments, as contrasted 
with a corresponding ratio of less than 
one-seventh in 1906. 

“The greatest growth of life insurance 
investments in public utility securities, 
paralleling the tremendous expansion of 
such enterprises, took place between 1921 
and the end of 1931 during which time 
the amount of life insurance funds so in- 
vested doubled itself three successive 
times from $224,000,000 to the high 
point of $1,814,000,000. The very slight 
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recession to $1,808,000,000 during 1932 
is the only decrease shown for this class 
of security in any year for which we 
have figures. During the five-year depres- 
sion period such investments showed a 
net gain of $463,000,000. 

“In contrast to railroad and public 
utility securities, other corporate securi- 
ties show a comparatively narrow range 
of fluctuation with respect to the percen- 
tage of life insurance assets held in this 
class. It happens that for 1906, the earli- 
est year for which we have data, and for 
the current year the ratio of corporate 
securities other than railroad and public 
utilities to total assets is the same, 3.7%, 
and this is the highest percentage for 
any year shown, the lowest being 1.4% 
for the years 1921 and 1924. The present 
amount of such holdings totals $736,000,- 
000 and is, of course, many times greater 
than the 1906 figure which amounted to 
$108,000,000. * * * 

“The distribution of the present total 
corporate holdings by the 49 companies 
on September 30, 1934, the latest date for 
which we have these segregations, were: 
bonds—$4,973,000,000 or 90.6% of total 
corporate securities; preferred and guar- 
anteed stocks—$415,000,000 or 7.6%, and 
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common stocks—$101,000,000 or 1.8%. 
Compared with the total assets of life in- 
surance companies, their total stock hold- 
ings seem comparatively insignificant, 
representing only 26% and their common 
stocks, practically negligible, being: only 
one-half of 1%. 


Government Bonds 


“About half as great as their invest- 
ments in total corporate bonds and al- 
most equal to their holdings in railroad 
bonds, is the amount which the 49 com- 
panies, at the present time, have invested 
in government bonds. This figure, includ- 
ing both foreign and domestic bonds, is 
estimated at $2,958,000,000 as of the end 
of the current year and represents 14.8% 
of total assets. 

“The largest sub-classification under 
this heading is United States Govern- 
ment bonds which at the end of the year 
will approximate $1,468,000,000, the 
largest amount ever held by these com- 
panies. This represents 7.3% of total as- 
sets, the largest percentage so held since 
1921, when a considerable portion of the 
war and post-war loans were outstanding. 
The amount then held totaled $801,000,- 
000 representing 10.7% of total assets. 


CHART li-RELATIVE GROWTH OF LIFE INSURANCE ASSETS - 1906-1934 


(Of Companies Holding From 91.6% to 98.4% Of The Assets Of All U.S. Legal Reserve Companies. See Table I) 


\ ~ “\ 
mt i Otner Corporate Sec ES 
ae Liha 








1916 


Per Cent 
100 


NNNCN VN 
SWS 
X\\(\ (Vn 

2S 


0 
1924 1925 1926 1927 1928 1929 1930 1931 1932 1933 1934 


1921 


December 31st of Each Year 





688 


The subsequent downward trend con- 
tinued, both in actual amount and in pro- 
portion to total assets, until the end of 
1930, when they amounted to only $303,- 
000,000 or 1.8% of assets. Since that 
time they have been regaining rapidly, 
last year topping the 1921 amount and 
then making an 82% increase during 
1934 to the current total of $1,468,- 
000,000. 

“Although United States Government 
bonds, at present, represent the largest 
sub-classification , under government 
bonds, the domestic bonds of states, coun- 
ties, and municipalities constitute a close 
second with a 1934 total of $1,026,000,- 
000, 5.1% of total assets. This, moreover, 
is the first year since 1927 when the latter 
class has not been the larger of the two. 
The amount of life insurance funds in- 
vested in these securities has risen stead- 
ily since 1906 when it was $104,000,000, 
or 3.6% of assets, to the present total, 
$1,026,000,000, representing 5.1% of as- 
sets. This year’s amount and percentage 
are both the highest on record for these 
securities. 

“Bonds of foreign governments, rep- 
resenting 2.4% of assets, total about 
$464,000,000 at the present time, of which 
$450,000,000 is in Canadian government 
and municipal bonds, all other foreign 
government bonds combined totalling 
only $14,000,000. 

“The most significant fact regarding 
the trend in foreign bonds is the abrupt 
change which took place after the World 
War. Before and during the war the 
bonds of all foreign governments repre- 
sented a somewhat larger percentage in 
United States life insurance company 
portfolios than during recent years, rang- 
ing as high as 3.9% in 1916 due to war- 
time demands. Canadian bonds then rep- 
resented only a minor portion of these 
holdings. After the war, however, an 
abrupt decline in holdings of foreign gov- 
ernment bonds other than Canadian, co- 
incident with a rapid rise in Canadian 
bonds, resulted in a complete reversal of 
the relative importance of these two 
classes by 1924. During the ten years 
since that time Canadian bonds have con- 
tinued to mount steadily while other for- 
eign bonds have continuously declined 
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but, curiously enough, the two classes 
combined have maintained an almost con- 
stant ratio to total life insurance assets, 
deviating from an average of 2.5% by 
not more than two-tenths of 1% in either 
direction. 

“Of the total new security purchases 
by life insurance companies during 1934, 
roughly about three-quarters were in se- 
curities of states, counties, municipali- 
ties, and the Federal Government, the 
latter alone comprising well over one-half, 
while corporate securities made up about 
one-seventh of the 1934 purchases. 


Small Decline in Policy Loans 


“Policy loans * * * now total about 
$3,315,000,000, representing 16.5% of 
total assets. This class is unique in that 
the amount outstanding is not controlled 
by the companies. The policyholder has a 
contractual right to borrow on his policy 
up to the amount of its surrender value. 
Such loans, while they are not encour- 
aged by the companies because they re- 
duce the amount received by the policy- 


holder or beneficiary if unpaid at the ma- 
turity of the policy, have, nevertheless, a 
very real and important value in them- 


selves in periods of financial strain 
whether personal or general. From the 
investment viewpoint, moreover, they are 
perfectly sound. Following an increase 
in such loans by the 49 companies of $1,- 
279,000,000 between the end of 1929 and 
the end of 1933, the 1934 decrease of 
$104,000,000, though small in compari- 
son, is significant and may be looked upon 
as one of the indications of what we all 
hope will prove to be the turning point 
of the depression. Of course, policy loans 
normally increase in proportion to the 
growth of the business. For many years 
prior to the depression the ratio of such 
loans to total assets remained between 
12.0% and 14.0%. The recent abnormal 
demands resulted in a shift in percentage 
to as high as 17.9% in 1932 from which 
peak it has receded to the present 16.5%. 
Foreclosure of Mortgages 

“Another item in the life insurance in- 
vestment portfolio which reflects the in- 
fluence of the depression is real estate. 
Such holdings of life insurance companies 
fall into two categories, home and branch 
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office properties and properties acquired 
through foreclosure of mortgages. We do 
not have figures segregating the two but 
normally it is the former which makes up 
the bulk of the real estate held. For this 
reason real estate normally increases in 
proportion to the growth of the business. 
As a matter of fact between the years 
1916 and 1932 real estate holdings while 
increasing in amount, remained, in pro- 
portion to assets, between the limits of 
1.8% and 2.8%. 

“It was not until two years after the 
depression had set in, that any unusual 
increases were shown. By the end of 
1932, however, real estate comprised 
4.0% of total assets and since has risen 
to 7.7%, now totalling $1,548,000,000. 
While this figure represents an increase 
of $1,027,000,000 during the three years 
1932, 1933, and 1934, it does not, as might 
at first thought be assumed, indicate an 
unusual condition in major depression 
times. 
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“In this connection it should be em- 
phasized that the acquisition of real es- 
tate, other than office properties, needed 
for the transaction of its business, is not 
a function, nor a desire, of the life in- 
surance companies. In fact, real estate 
holdings are subject to legal regulations 
and even at the present time constitute 
one of the minor items in the investment 
portfolio. Mortgage loans are made purely 
for investment purposes and it is neither 
desirable nor advantageous to the com- 
panies to enforce foreclosure if it is pos- 
sible to protect policyholders’ interests 
otherwise. A policy of leniency in deserv- 
ing cases, which is the general rule among 
life insurance companies, is also the part 
of wisdom, for a conscientious owner in 
possession of a property is a better in- 
vestment than the property itself entail- | 
ing the cost of foreclosure and subse- 
quently the burden and expense of ad- 
ministration.” 


INVESTMENTS OF 49 LEGAL RESERVE LIFE INSURANCE COMPANIES 


(These Companies Held, in Different Years, from 91.6% to 98.4% of the Admitted Assets of 
all United States Legal Reserve Companies) 
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( ) Ratio of investments in class to total investments. 


Estimated by The Association of Life Insurance Presidents. 


Including securities of all political subdivisions. 
** Data, except for 1934, from Life Insurance Year Books of The Spectator Company. 


Division 


New England 


Middle Atlantic. 
East North Central 
West North Central 
South Atlantic 
East South Central 
West South Central 
Mountain 


Territories and Posessions. . 


United States 
Miscellaneous........ . 


Total. . 


Division 


New England........ 
Middle Atlantic... . 
East North Central 
West North Central. . . 
South Atlantic 

East South Central 
West South Central 
Mountain. ; 


Secsibanies and Possessions... . 


United States....... 
Canada... 


Total 


The geographic divisions used throughout this paper correspond with those used by the U. S. Bureau of the Census 
and are as follows: 


FARM MORTGAGES—BY DIVISIONS 


Dec. 31, 1932 


Dec. 31, 1933 


**Of All United 
States Companies 


$ 2,924,254,000 
4,164,492 ,000 
5,536,607 ,000 
7,936,497 ,000 
12,939 ,807 ,000 
17,482,309 ,000 
18,879 ,611,000 
20,159 ,940,000 
20,754,112,000 
20,895,726 ,000 
$21,575,000 ,000 
21,800,000 ,000 


Ratio of 49 


98.4% 
97.2 
96.6 
94.5 
91.8 
91.9 
91.7 
91.6 
91.6 
92.1 
92.0 
92.0 


Increase During 1933 


Companies to 
All Companies 





26,000 
275,000 
326,331,000 
1,000 ,899 ,000 
39,138,000 
75,988,000 
177,454,000 
22,729,000 
51,352,000 
65,000 


$ 31,000 
274,000 
295,923,000 
870,162,000 
32,556,000 
67,417,000 
159,853,000 
20,076,000 
47,310,000 
60,000 





1,694,257 ,000 
6,892,000 


1,493 ,662,000 
6,878,000 
133,000 





1,701,149 ,000 


1,500 ,673 ,000 


OTHER MORTGAGES—BY DIVISIONS 


Dec. 31, 1932 


Dec. 31, 1933 





$ 144,979,000 
1,990,073 ,000 
1,203,749 ,000 

328 ,633 ,000 
455,696 ,000 
193 ,037 ,000 
192,165,000 
52,470,000 
448 374,000 
793,000 


5,009 ,969 ,000 
85,197,000 


5,095,166 ,000 


$ 138,555, 000 
1,878 ‘012,000 

1 41 11,425,000 
300 ,825 ,000 
417,029 ,000 
171,130,000 

177 ,560 ,000 
48,895,000 
414,535,000 
760,000 


4,658,726 ,000 
82,338,000 


4,741,064 ,000 


$ 5,000 19. 27% 
—1,000 — 

—30 ,408 ,000 —#. 3 
—130,737 ,000 —13.1 
—6,582,000 —16.8 
—8 571,000 —11.3 
—17,601,000 —9.9 
—72,653,000 —11.7 
—4,042,000 —¢9 
—5,000 —7,7 





—11.8 
— 2 


—200,595,000 
133,000 





— 200,476,000 


Increase During 1933 





$—6,424,000 
—112,061,000 
—92,324,000 
—27 ,808 ,000 
—38 ,667 ,000 
—21,907 ,000 
_ “14, Moy 5,000 


—5.6 
—7.7 
—8.5 
—8.5 
—11.3 
—7.6 
—6.8 
—7.5 
—4.2 


—4.4% 





—7.0 
—3.4 


—351 ,243 ,000 
— 2,859 ,000 





— 354,102,000 —6.9 


New England:—Maine, New Hampshire, Vermont, Massachusetts, Rhode Island, Connecticut. 
Middle Atlantic:—New York, New Jersey, Pennsylvania. 
East North Central:—Ohio, Indiana, Illinois, Michigan, Wisconsin. 


West North Central:—Minnesota, Iowa, Missouri, 
South Atlantic:—Delaware, 


Georgia, Florida. 


East South Central:—Kentucky, Tennessee, Alabama, Mississippi. 


West South Central:—Arkansas, 


Louisiana, Oklahoma, Texas. 


; North Dakota, South Dakota, Nebraska, Kansas. : 
Maryland, District of Columbia, Virginia, West Virginia, North Carolina, South Carolina, 


Mountain:—Montana, Idaho, Wyoming, Colorado, New Mexico, Arizona, Utah, Nevada. 
Pacific:—Washington, Oregon, California. _ Cee: : 
Territories and Possessions:—Alaska, Hawaii, Philippine Islands, Porto Rico. 





Tame l 


AND FOREIGN GOVERNMENT BONDS 


STATE, COUNTY, 


MUNICIPAL 


Dec. 31, 1932 


Division 


Dec. 31, 1933 





New England ; $ 


Middle Atlantic. . 

East North Central 
West North Central 
South Atlantic. .. 

East South Central... . 
West South Central 
Mountain 


Torsineaie s and Possessions... ... 
EEE CET SOOT 


Canada.... 
Other Foreign 


26,704,000 
164,966 ,000 
138,150,000 

41,116,000 
116,992,000 

68,970,000 
107 892,000 

11,970,000 

61,941,000 

1,084,000 


739 ,785,000 


448,403,000 
24,712,000 


$ 


42,472,000 
217,107,000 
138,873,000 

54,415,000 
116,791,000 

66,783,000 

96,178,000 

11,913,000 

62,971,000 

1,083,000 


Increase During 1933 





$ 15,768,000 
52,141,000 
723,000 
13,299 ,000 
—7201,000 
—2,187,000 
—11,714,000 
—57 ,000 
1,030 ,000 
—1,000 








808 ,586 ,000 
439 ,897 ,000 
17,029 ,000 


68 ,801 ,000 
—8,506 ,000 
—7 ,683,000 








1,212,900,000 


1,265,512 ,000 


*PUBLIC UTILITY BONDS AND STOCKS 


Division 


Dec. 31, 


1932 


Dec: 31, 


1933 


52,612,000 


Increase During 1933 











Middle Atlantic... . 

East North Central 

West North Central... 

South Atlantic. 

East South Central.... 

West South Central..... 
Mountain ateowatatepats 
Pacific. ... cetera 
Territories and Possessions... . .. 


United States..... 
Canada. toe 

Other Fore ign in 
Miscellaneous.......... 


New England....... ‘ $ 


97 ,837 ,000 
587 ,935,000 
427,310,000 
118,640,000 
129,905,000 

80,194,000 

74,508,000 

39,028,000 
169,148,000 
254,000 
1,724,759 ,000 

39,957 ,000 
8,082,000 
35,290,000 


$ 


99,900,000 
600,825,000 
426,993,000 
123,893,000 
131,048,000 

81,183,000 

74,573,000 

38 ,568 ,000 
168,105,000 

242,000 


1,745,330,000 


39,980,000 
7,939,000 
34,851,000 


$ 2,063,000 
12,890,000 
—317,000 

5,253,000 
1,143,000 
989 ,000 
65,000 
—460,000 
—1,043,000 


2.1% 
2.2 
—.l 
4.4 
9 
1.2 
B 
—1.2 
—.6 


——4.7 





20,571,000 

23,000 
—143,000 
—439 ,000 


1.2 

ok 
—18 
—1.2 








on ais br anais dado oe al eras 


1,808,088 ,000 


1,828,100,000 


20,012,000 


1.1 


* Each bond and stock is allocated among divisions in accordance with the geographical distribution of the property 
securing the investment. 


INCREASE IN INVESTMENTS DURING 1933 


Class 





Mortgage Loans: 
Other 


Bonds and Stocks: 
United States Government... . 
State, County and Municipal. 
Canadian Government. . . 
Other Foreign Government. 
Railroad ee 
Public Utility 
Other.... 


Policy Loans and Premium Notes......... 
Real Estate 

Collateral Loans. .... 

Cash. 


Miscellaneous. 


Total 


Division 


New England 

Middle Atlantic. . . 

East North Central. exidoreGe ets 
West North Central........ 
South Atlantic. .. 

East South Central. 

West South Central. 

Mountain 


Te srritories and Possessions....... 


United States ; 
ey nk cia Sincisidaialics 
Other Foreign 

Miiscellameous. . ... 6... cceess 


By CLASSES 
Amount 


Ratio to Total Increase 








—88.4% 
—156.2 


$—200 ,476,000 
—354,102,000 $—554,578,000 


169.2 
30.4 
3.7 
—3.4 
—22.9 
8.8 
—5.8 


383 ,657 ,000 
68 ,801 ,000 
—8 ,506 ,000 
—7 ,683 ,000 
—51 ,824,000 
20,012,000 
= 3,133,000 391,324,000 
4,188,000 
348,687 ,000 
—869 ,000 
125,299 ,000 
—87 ,304 ,000 


226,747 ,000 


Amount 
$ 54,358,000 
232,726,000 
55,639 ,000 
—7,435,000 
14,730,000 
6,307 ,000 
—8 ,624,000 
389 ,000 
15,514,000 
336,000 


363 ,940 ,000 
—10,649 ,000 
— 10,558,000 
—115,986,000 


226, 747 ,000 


— 244.6% 


Increase 


24.0% 
102.6 
24.5 
mT 
6.5 





A Friend 
In 
Chicago 


Occasionally a client may 
need the assistance of an out- 
of-town trust company. Ifthe 
need should arise for a trust 
company in Chicago, we 
should be pleased to have you 
suggest a call upon us. 


“Your Personal Bank” 
Whenever you send any cli- 


ents to us, you can be con- 
fident that their interests and 
yours will be thoroughly pro- 
tected. 


TRUST DEPARTMENT 
Harris Trust and Savings Bank 


Organized as N. W. Harris & Co., 1882. Incorporated 1907 


HARRIS TRUST BUILDING, CHICAGO 





Changes in Banking and Trust Field 


ARIZONA 


Tucson—Controlling stock interest in the ~ 


Consolidated National Bank is reported to 
have been acquired by the Valley Bank & 
Trust Company. 


CONNECTICUT 


Meriden—George J. Sokel has been elected 
president of the Home National Bank to suc- 
ceed the late Charles S. Perkins. Arthur S. 
Lane has been elevated from vice-president 
to chairman of the board and George H. 
Yeamans, a director, becomes vice-president. 
Herbert Perkins succeeds Mr. Sokel as 
cashier. 

New Haven—F ull trust powers have been 
granted to the Tradesmens National Bank. 


GEORGIA 


Atlanta—Trust Company of Georgia an- 
nounces appointment of James D. Robinson, 
Jr., as vice-president in charge of the in- 
vestment department. He has been with the 
company since 1929 and is a graduate of the 
Harvard School of Business Administration. 

Atlanta—Citizens & Southern National 
Bank has established an investment analysis 
department under the direction of L. L. Gel- 
lerstedt, vice-president. Announcing that 
these analyses would be developed as a basis 
for bank and trust estate investments and 
data for correspondents, William Murphey, 
president of the bank, called particular at- 
tention to the increased responsibilities of 
trust administration. 


IDAHO 


Boise—John A. Schoonover, formerly a 
vice-president of the Old National Bank & 
Union Trust Company of Spokane, Wash., 
has been elected executive vice-president and 
cashier of the First National Bank of Idaho. 


ILLINOIS 


Chicago—Comptroller of the Currency has 
granted permission for organization of the 
Southeast National Bank, with capital of 
$250,000. Clarence A. Beutel is slated for 
president. 

Chicago—American National Bank & 
Trust Company has advanced Harold N. 
Snapp from assistant cashier to assistant 
vice-president in charge of public relations. 


MAINE 


Ellsworth—Liberty National Bank in 
Ellsworth has been chartered with Leon H. 
Brown as president. 


MASSACHUSETTS 


Boston—Merger of six banks and trust 
companies in Norfolk county to form the 
Norfolk County Trust Company has been 
approved by directorates of the present 
Boulevard Trust Company of Brookline, 
Canton Trust Company at Canton, Dedham 
National Bank, Needham Trust Company, 
Stoughton Trust Company and National 
Mount Wollaston Bank of Quincy. Edwin 
R. Marshall, president of Old Colony Asso- 
ciates, will be president of the new trust 
company, which will be capitalized at 
$1,000,000 with $500,000 surplus and profits, 
and will be a member of the Federal Reserve 
and F. D. I. C. Other officers will be Thomas 
J. Campbell, assistant treasurer of Old Col- 
ony Associates, and Albert W. Vinal, execu- 
tive vice-president of Boulevard Trust Com- 
pany, vice-presidents; Elmer O. Cappers, 
treasurer of Boulevard Trust Company, sec- 
retary. 

Matthew Cushing has resigned as Execu- 
tive Secretary of the Massachusetts Bank- 
ers Association to become Vice President 
of the Granite Trust Company, Quincy, 
Mass., effective January 1. He has been 
Executive Secretary since June, 1933, when 
the Massachusetts National Bank Associa- 
tion and the Massachusetts Trust Company 
Association were merged and became the 
Massachusetts Bankers Association. For 
three years prior to that date he had been 
Executive Secretary of the Trust Company 
Association. 

Mr. Cushing will be succeeded as Execu- 
tive Secretary by John S. Gwinn, according 
to an announcement made by John C. Make- 
peace, President of the Massachusetts 





Rome C. Stephenson 


Rome C. Stephenson, president of the 
American Bankers Association in 1930-31 
and president of the St. Joseph Loan & 
Trust Company, died this month at his home 
in South Bend, Ind., at the age of 69. Born 
in Wabash, Ind., and educated in public 
schools, he entered law practice at 22, later 
serving as Indiana state senator. After or- 
ganizing the Rochester (Ind.) Trust & Sav- 
ings Bank he went to South Bend as vice- 
president of the St. Joseph County Savings 
Bank, a position he held at the time of his 
death. He was also president of the Indiana 
Bankers Association, and active on numerous 
committees of the American Bankers Asso- 
ciation. 
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Bankers Association. Mr. Gwinn is now 
Treasurer of the Quincy Trust Company. 
He served eight years in various capacities 
with the Beverly National Bank, six years 
as an examiner of the State Banking De- 
partment, and eight years in his present 
position. 

Recent retirement of Arthur Guy as Bank 
Commissioner of Massachusetts to become 
president of Worcester Mechanics Savings 
Bank calls attention to a most distinguished 
service to the Commonwealth marked by 
superb ability, courage and success, attested 
by the fine record of Massachusetts banks 
and trust companies through the depression 
period. 

Henry H. Pierce, supervisor of closed bank 
liquidations, has been nominated by Gover- 
nor Ely to complete Arthur Guy’s term as 
Bank Commissioner. Mr. Pierce has been in 
banking for thirty years, having been with 
the Malden and Beacon trust companies and 
the First National Bank of Boston. 


NEW HAMPSHIRE 


Clyde M. Davis, formerly assistant cashier 
of First National Bank, Concord, has been 
appointed Bank Commissioner of New 


Hampshire to succeed Willard D. Rand, 
recently resigned. 


NEW JERSEY 

East Orange—Herman E. Willer has been 
elected president of the Savings Investment 
& Trust Company. H. H. Thomas, for the 
past 16 years president, becomes chairman 
of the board. Mr. Willer was previously with 
the United States Mortgage & Trust Com- 
pany and the Guaranty Trust Company of 
New York, subsequently a bank examiner 
and later with the Federal Reserve Bank in 
New York. 

Montclair—E. D. LaRue 
has been elected trust officer 
of the Montclair Trust Com- 
pany. He was previously an 
assistant secretary of Cen- 
tral Hanover Bank & Trust 
Company, New York City. 

Newton—Claude E. Mazuy 
was recently named as presi- 
dent of the Newton Trust 
Company, now in process of 
reorganization with unre- 
stricted opening contemplated 
this month. He succeeds Levi 
H. Morris who resigned after 
24 years of service. James E. 


CRAIG R. SMITH 


Skamtel 


Roof was named as vice-president of the new 
company. 
Bayonne—Mechanics National Bank has 


, been divorced from its parent company, the 


Mechanics Trust Company, through recent 
purchase of the trust company holdings by 
directors. 
NEW YORK 

Batavia—Edward P. Atwater has suc- 
ceeded his father-in-law, the late Edward A. 
Washburn, as president of the First Na- 
tional Bank at the age of 32. Archie D. San- 
ders has been named chairman of the board 
and George W. Peck, formerly vice-president, 
is now executive vice-president. 

Canandaigua — Ontario County Trust 
Company announces the election of John D. 
Hamilton, formerly executive vice-president, 
to the presidency, succeeding the late Ed- 
ward Hayes. Dr. John H. Pratt, one of the 
original directors of the company, was 
elected chairman of the board. Mr. Hamilton 
came to Canandaigua in 1927 after serving 
with the New York State Banking Depart- 
ment. 

Canajoharie — Canajoharie National 
Bank has selected Assemblyman Frank M. 
Smith of Springfield Center as president to 
succeed the late John Ellithorp. Mr. Smith 
had been vice-president of the bank. 

New York City—City Bank Farmers 
Trust Company appointed three assistant 
trust officers this month, M. Scovell Martin, 
Sanford L. Smith and Homer B. Williamson. 

New York City—Craig R. Smith has been 
appointed an assistant vice president of the 
Central Hanover Bank and Trust Company, 
according to an announcement made Decem- 
ber 18. Some months ago, he was placed in 
charge of new business work for the trust 
department. He also super- 
vises the bank’s advertising. 
Mr. Smith came to the Cen- 
tral Hanover in 1928, having 
formerly been on the staff of 
the Detroit Trust Company. 
He served in the new business 
department and received the 
title of Assistant Secretary 
in 1929. Central Hanover has 
appointed W. Ogden McCagg, 
Winslow Richmond, Elbridge 
T. Gerry and F. Hartley 
Shearer as assistant secre- 
taries. 

Rochester—Genesee Valley 
Trust Company has elected 
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Stuart C. Dew as vice-president in charge 
of credits. He resigned from managership 
of the Home Owners Loan Corp. at Roches- 
ter to join the bank, having previously been 
senior state bank examiner. 

New York City—Bankers Trust Company 
has elected R. C. Morris as an assistant vice- 
president. 

New York City—Guaranty Trust Com- 
pany announces appointment of Richard M. 
Wilcox as Assistant Treasurer and of Dale 
E. Sharp as Assistant Secretary. 

The resignation of Joseph A. Broderick, 
after five and a half years of service as 
Superintendent of Banking for the State of 
New York, is regarded generally in New 
York banking circles as a distinct loss. His 
administration has been capable and con- 
scientious, and his suggestions for banking 
legislation have done much to strengthen the 
banking system of the state. 

Governor Lehman has announced appoint- 
ment of George W. Egbert as Superinten- 
dent of Banks to succeed Mr. Broderick. Mr. 
Egbert has been senior deputy Superinten- 
dent of Banks and first assistant to Super- 
intendent Broderick since 1930, following 
twenty years service with the state banking 
department in various positions. 

New Rochelle—William I. Tucker, an 
R. F. C. executive for the past two years and 
previously with the old Garfield National 
Bank of New York, has been named as 
assistant vice-president of the New Rochelle 
Trust Company. 

New York City—National City Bank 
announces appointment of Francis J. Mullen 
as an assistant vice-president. 

New York City—Continental Bank & 
Trust Company has appointed Frank E. 
Andruss as assistant vice-president. 

Elmira—Bank of Elmira Heights stock- 
holders recently approved plans for conver- 
sion of that institution into a branch of the 
First National Bank & Trust Company of 
Elmira. 

Corinth—Manufacturers National Bank 
of Troy has established a branch in Corinth 
with Leland Ives as manager. 

Webster—Union Trust Company, Roches- 
ter, has recently opened its new Webster 
branch. 

NORTH CAROLINA 

Smithville—First & Citizens Bank & 
Trust Company has acquired controlling in- 
terest in Caledonian Savings & Trust Com- 
pany of Fayetteville and will transform it 
into a branch office. No material changes in 
local personnel are contemplated, it is an- 
nounced by R. P. Holding, president of the 


“ONE OF AMERICA’S 
57 LARGEST BANKS” 


Trust Department 
In a commanding position 
to handle corporate and 
personal fiduciary service in 
the Northwest. 


. 


United States 


tional B 
Portland,Oregon 


First & Citizens. W. L. Williams, senior 
state bank examiner, has accepted a position 
with the company. 

Winston-Salem—Stockholders of Wach- 
ovia Bank & Trust Company have authorized 
increase in capital from $2,500,000 to 
$4,000,000. 


OHIO 


Cleveland — National City Bank an- 
nounces the election of Lewis B. Williams to 
the newly-created office of chairman of the 
board, and to chairmanship of the trust com- 
mittee where he succeeds the late A. V. 
Cannon. Mr. Williams entered the invest- 
ment banking field in 1903, after being finan- 
cial editor of the Cleveland Plain Dealer, 
and in 1933 became chairman and reserve 
agent of the Federal Reserve Bank of Cleve- 
land. Sidney Congdon, president, continues 
also as chairman of the bank’s executive 
committee. 

Massillon—Grant D. Esterling, formerly 
with the First National Bank of Detroit, 
Mich., and recently on the faculty of the 
Detroit Institute of Technology, has been 
chosen executive vice-president and cashier 
of the First National Bank here, according 
to announcement by Blaine Zuver, who 
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recently became president. P. H. Hunt, presi- 
dent of the old First National Bank, is 
assistant to Mr. Esterling. 

Massillon—Ohio-Merchants Trust Com- 
pany has been fully licensed as a member 
of the Federal Reserve System. 

Alliance—George Schweikart has been 
elected trust officer of the Alliance First 
National Bank. 

Columbus — Ohio National Bank has 
moved its trust department, which is under 
the direction of Robert T. Crew, vice-presi- 
dent, to larger modernized quarters which 
include private conference rooms. 

Painesville — Frank Milbourn has been 
chosen as president of the new First 
National Bank, successor to Painesville Na- 
tional Bank & Trust Company. W. H. Stein- 
camp is vice-president and manager. 
OKLAHOMA 

Guthrie—Fred Holman, formerly assis- 
tant cashier of the First National Bank, 
has been elected vice-president to succeed 
the late George Tipton. 

PENNSYLVANIA 

Dr. Luther Harr, recently appointed Sec- 
retary of Banking of Pennsylvania, has been 
professor of finance at Wharton School of 
Finance. He has vigorously advocated a gov- 
ernment-controlled central bank and sug- 
gested, from time to time, revisions of the 
banking system. He is author of several 
banking treatises and was a former assistant 
deputy secretary of banking. 

Harrisburg—The Capital Bank & Trust 
Company is in process of organization to 
succeed the Commonwealth Trust Company 
and Union Trust Company and to make 
available 20 per cent in cash to depositors 
upon opening. 

Pittsburgh—Allegheny Trust Company 
announces the appointment of E. W. Gwin- 
ner, Jr., as assistant trust officer. 


UTAH 

Park City—First National Bank of Park 
City has been taken over by First Security 
Bank, Salt Lake City, and will be operated 
as a branch. Robert Guy, Jr., formerly cash- 
ier of the So. Superior, Wyo., branch, is now 
manager of the Park City branch. 


VIRGINIA 

Petersburg—F ull trust powers have been 
granted to the Citizens National Bank. 

Richmond—The State-Planters Bank & 
Trust building was pictured on the cover 
page of the December issue of the State 
Chamber of Commerce publication in con- 
nection with story of the bank’s 69th anni- 
versary. 
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WASHINGTON 

Bellingham—Alexander M. Muir has been 
elected to the presidency of the First Na- 
tional Bank, left vacant with the recent 
death of Ernest W. Purdy. Mr. Muir, asso- 
ciated with the bank for 17 years, had been 
vice-president. 

Spokane—John A. Schoonover, formerly 
with the Old National organization here, has 
been elected executive vice-president and 
cashier of the First National Bank of Boise, 
Idaho. 


WISCONSIN 

Milwaukee — First Wisconsin National 
Bank has announced plans for conversion of 
six Milwaukee state banks, affiliated with 
the Wisconsin Bankshares Corp., into 
branches of the First National. Three other 
state banks will be consolidated with exist- 
ing branches, and extension of the program 
is being considered throughout the state. 

The State Banking Commission has issued 
an order, effective Jan. 1, 1935, that state 
and mutual savings banks and trust com- 
panies shall restrict interest payments to 
2% per cent on time and savings deposits. 


CANADA 

New Brunswick—Double succession duties 
on stocks of companies domiciled in Ontario 
are eliminated for future residents of New 
Brunswick, according to recent announce- 
ment by Attorney-General Harrison. This 
policy is a result of the new provincial act 
which permits elimination of dual taxation 
by province of incorporation and by prov- 
ince of stockholder’s domicile, through recip- 
rocal agreements. 

Quebec—Sir Herbert Holt was recently 
made chairman of the board of the Royal 
Bank of Canada. He is succeeded in the 
presidency by Morris W. Wilson. 

Quebec—Banque Canadienne Nationale 
has announced the election of Beaudry Le- 
man, vice-president and general manager, 
as president to succeed Hon. J. M. Wilson 
who becomes chairman of the board. Charles 
Laurendeau, ex-justice of the Superior 
Court, and Sir J. George Garneau have been 
elected as vice-presidents, and Ernest Gui- 
mont has been appointed general manager. 


HAWAII 

Honolulu—Charles C. Bowen has been 
elected executive vice-president of the 
Bishop Trust Company, Ltd., and will as- 
sume his new duties on January 1. Mr. 
Bowen has recently been with the Recon- 
struction Finance Corp. in Washington, 
D. C. 





To 


OMPANIE 


21 Million Lives Touched by Life 
Insurance Benefits in 1934 

To illustrate the far-reaching effect of 
life insurance in this country and Can- 
ada, Herman A. Behrens, President, Con- 
tinental Assurance Company, Chicago, 
made the following statement in his 
address, December 14, before the Associa- 
tion of Life Insurance Presidents. 

“Altogether in 1934 benefits were paid 
under life insurance policies to the num- 
ber of almost seven millions and it is 
estimated that these direct payments 
touched the lives of twenty-one million 
human beings including in that total 
beneficiaries and other dependents. Segre- 
gating these totals it is found that over 
six million living policyholders, either be- 
cause of reaching a certain age or for 
other reasons, received payments which 
touched, directly or indirectly, over 
eighteen and one-half million lives. In 
addition, death claims were paid to about 
eight hundred thousand persons. These 
benefited two and one-half million wid- 
ows, children and other dependents. 

The number of policyholders now liv- 
ing was given by Mr. Behrens as sixty- 
three million. 


British Unemployment Insurance 
Experience Analyzed 


The National Industrial Conference Board 
has announced the results of an investiga- 
tion of British experience with unemploy- 
ment insurance from 1911, the date of the 
first Unemployment Insurance Act in Great 
Britain, to the current year, June 28, 1934, 
when the Unemployment Act of 1934 re- 
ceived the Royal assent. 

The chief lessons from British experience, 
as summarized by the Board, are as follows: 

1. Unemployment insurance is not a rem- 
edy for depressional unemployment. 

2. Seasonal and casual unemployment 
tends to become permanent as a result of 
statutory unemployment relief. 

3. Chronic unemployment, due to perma- 
nent loss of trade, must be dealt with by 
other measures than unemployment insur- 
ance. 

4. Without an efficient and honest admin- 
istrative force, unemployment insurance has 
no chance of success. 

5. Any scheme of unemployment insur- 
ance must be accompanied by a plan of un- 
employment relief for the workers who lose 
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their right to insurance benefits or who can- 
not qualify for the receipt of benefit and for 
workers in uninsured occupations. 

6. If unemployment insurance is not sup- 
plemented by a scheme of relief, the tempta- 
tion to extend statutory benefits to persons 
who are not qualified under the law is ir- 
resistible, making it impossible to avoid po- 
litical raids on the unemployment fund until 
the state of national finances becomes so 
critical as to threaten the solvency of the 
nation. 

7. If unemployment insurance is uniform- 
ly applied to all types of unemployment, it 
impairs the elasticity of the economic sys- 
tem. 

8. If unemployment insurance is not based 
on an accurate knowledge of the facts of 
unemployment, it will be abused both by 
workers and by employers. 

The Board’s report points out that in the 
United States reliable information concern- 
ing the extent and nature of unemployment 
is almost totally lacking. It suggests that 
before any compulsory scheme of unemploy- 
ment relief is adopted it would be desirable 
to establish, under government auspices, a 
fact-finding body, composed of representa- 
tives of labor, industry, state and local gov- 
ernments, and the general public. 
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Factors involved in the appraisal of 
single-family homes are listed in two articles 
appearing in the current issue of the Jour- 
nal of The American Institute of Real Es- 
tate Appraisers, technical publication of the 
National Association of Real Estate Boards. 
The articles are by Charles B. Shattuck of 
Los Angeles and Fred E. Smith of Cuyahoga 
Falls, Ohio. : 

Among the opinions expressed by Mr. 
Shattuck was that in most cities the normal 
sales price will be approximately 100 times 
the monthly rental offered. 

Referring to the ratio existing between 
reproduction cost of a home and the value 
which may be assigned to the home site, 
Mr. Shattuck said that while this ratio often 
varies between different grades of residen- 
tial districts and communities, but once es- 
tablished in any particular neighborhood 
it will be found to be almost constant. The 
reasonable value of a residential site will be 
found in general, he said, not to exceed the 
annual income or family earning capacity 
of the average typical family of the neigh- 
borhood. Thus, according to this formula, if 
the earning capacity of the typical family 
in a given neighborhood is $2,400 per an- 
num, lots in the neighborhood will have a 
reasonable value not in excess of $2,500, 
and usually less. He regards it as a fairly 
safe rule to say that a single family resi- 
dence which is an over-improvement for its 
neighborhood will be depreciated in its eco- 
nomic value to that point where its value 
will not exceed the reproduction cost new 
of the typical improvement suited to the 
district. 


Bank Auditors Committeemen 


Oscar G. Schalk, President of the Na- 
tional Association of Bank Auditors and 
Comptrollers, and Comptroller of the Mer- 
cantile-Commerce Bank and Trust Com- 
pany, St. Louis, has appointed the following 
as National Organization Committeemen 
for the ensuing association year: 

George D. Grimm, auditor, National 
Shawmut Bank, Boston; C. W. Borton, 
auditor, Irving Trust Company, New York 
City; Paul Williams, comptroller, Corn Ex- 
change National Bank & Trust Co., Phila- 
delphia; A. L. McLean, auditor, Society for 
Savings Bank, Cleveland; R. E. Haycock, 
auditor, Riggs National Bank, Washington, 
D. C.; A. A. Doskey, auditor, Whitney Na- 
tional Bank, New Orleans; Charles Z. 
Meyer, auditor, First National Bank, Chi- 
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cago; H. E. Powers, auditor, Lincoln Bank 
& Trust Company, Louisville; Harold C. 
Soderman, auditor, First Trust Co., St. 
Paul; E. G. Armstrong, auditor, Commerce 
Trust Company, Kansas City, Mo.; J. W. 
Massie, auditor, Republic National Bank & 
Trust Company, Dallas, Texas; L. M. 
Dempsey, auditor, First National Bank, 
Portland, Oregon; G. J. Brooks, cashier, 
Beverly Hills National Bank & Trust Co., 
Beverly Hills, California. 


Major Industrial Relations Problems 


The National Industrial Conference Board 
recently invited executives of 233 represen- 
tative companies to reveal their major prob- 
lems of industrial relations. 

The answers, contained in a new pam- 
phlet published by the Board entitled 
“Effect of the Depression on Industrial Re- 
lations Programs,” show that 

Wages and hours is the principal problem 
of personal management in 66 companies. 

Collective bargaining is the most serious 
question facing 62 companies. 

Scarcity of skilled workers made eight 
companies apprehensive as to what would 
happen if operating activity were suddenly 
increased. Five of these companies were 
seriously considering plans for employee 
training. 

Old age pensions were reported by eight 
companies to be their most important per- 
sonal problem. 

Unemployment insurance was the most 
serious problem in two companies. 

Ninety companies reported that they had 
no outstanding personnel problem. 


Campaigns for Tax Adjustment 


A total of 35 states now have on a definite 
campaign upon one or more points of the 
six-point program for real estate tax relief 
adopted by the National Association of Real 
Estate Boards, according to a report placed 
before the Association’s board of directors. 

The tax program of the national real 
estate organization urges: 1. Over-all limi- 
tation of property taxes; 2. Budgetary and 
bond issue control by a state agency; 3. 
Broader basis for school financing; 4. Rec- 
ognition of the use value or income of prop- 
erty as a basis for tax assessment; 5. 
Control of special assessments for improve- 
ments; 6. Use of vehicle and gasoline taxes 
for local streets as well as rural highways. 
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- This Bank off its services to banks, corporations, oe 
and individuals forthe performance of aa 
‘2 banking: and trust function. 
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